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IN THE COURT OF APPEALS OF IOWA

No. 3-553 / 03-0918

Filed July 23, 2003

IN THE INTEREST OF D.K., Minor Child,

R.L., Mother,

Appellant,

D.K., Father,


Appellant.


Appeal from the Iowa Juvenile Court for Jefferson County, William S. Owens, Associate Juvenile Judge.  


 Parents appeal the order terminating their parental rights to their daughter.  AFFIRMED.

Patricia Lipski, Washington, for appellant-mother.


Benny Waggoner, Fairfield, for appellant-father.


Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General, Tim Dille, County Attorney, and Patrick McAvan, Assistant County Attorney, for appellee-State.


Stephen Small, Fairfield, for child.


Considered by Vogel, P.J., and Mahan and Zimmer, JJ.

VOGEL, P.J.


Rhonda and Dustin are the parents of Desiree, born November 16, 2000.  On  December 19, 2001, Desiree was adjudicated in need of assistance (CINA) pursuant to Iowa Code section 232.2(6)(n) (Supp. 2001) (parent’s drug or alcohol abuse results in child not receiving adequate care), but remained in the legal care and custody of Rhonda.  The dispositional order was later modified on May 15, 2002, placing Desiree in the care and custody of Dustin.  That placement was short-lived, as Dustin was arrested in July 2002, and Desiree was subsequently placed with her paternal grandmother.  Again, In December 2002, Desiree’s care was transferred to her maternal aunt, who later relinquished her care, placing Desiree into foster care on February 11, 2003.  On May 21, 2003, the juvenile court terminated the parents’ rights to Desiree pursuant to Iowa Code section 232.116(1)(h) (Supp. 2001) (child is three or younger, adjudicated CINA, removed from home for six of last twelve months, and child cannot be returned to home).  Rhonda and Dustin appeal.


We review termination orders de novo.  In re R.F., 471 N.W.2d 821, 824 (Iowa 1991).  Our primary concern is the best interests of the child.  In re C.B., 611 N.W.2d 489, 492 (Iowa 2000).


On appeal Rhonda contends the district court abused its discretion in denying her request for a six-month continuation of the case.  Dustin asserts the district court abused its discretion in terminating his rights as he claimed he would be released from prison in July 2003, and both parents claim the State failed to present clear and convincing evidence that reasonable efforts toward reunification had been made.


As an initial matter, the State contends Rhonda and Dustin did not preserve their reasonable efforts issues for appeal.  Although we tend to agree with the State, we will address this issue on the merits.  Further, the State contends Dustin did not preserve error challenging the termination of his rights based on Iowa Code section 232.116(3)(e) (Supp. 2001).  Iowa Code section 232.116(3)(e) provides:  

The court need not terminate the relationship between the parent and child if the court finds … [t]he absence of a parent is due to the parent’s admission or commitment to any institution, hospital, or health facility or due to active service in the state or federal armed forces.

Iowa Code § 232.116(3)(e).  The district court ruling did not address nor base its ruling on this section.  As such, this issue was not preserved for appeal.  


Request for Continuance.  Rhonda asserts that the district court abused its discretion in denying her request for a six-month continuance to allow her to complete substance abuse programs.  Desiree was removed from Rhonda’s care in May 2002 as a result of Rhonda’s drug use, lack of cooperation with parent-skill providers, missed appointments, and failure to follow goals and plans.  There is no evidence additional time would result in Rhonda being able to provide long-term and consistent care for her daughter.  This is the third child removed from Rhonda’s care, as Rhonda has suffered from years of drug abuse and mental health issues.  At the time of hearing, she had pending felony drug charges.  While Rhonda has made some recent progress, it was too little, too late to provide a safe and stable environment for her daughter.  Since the removal, Desiree has lived with several relatives before finally being placed in foster and potential adoptive care placement in February 2003.  “Children simply cannot wait for responsible parenting.”  In re L.L., 459 N.W.2d 489, 495 (Iowa 1990).  Parenting must be constant, responsible, and reliable.  Id.  The district court did not abuse its discretion in denying Rhonda’s request for a continuance.


Reasonable Efforts.  On our de novo review we conclude the State presented clear and convincing evidence that DHS made reasonable efforts toward reunification of Desiree with her parents.  When assessing reasonable efforts, the safety and health of the children “shall be the paramount concern.”  Iowa Code § 232.102(10)(a) (2001).  A parent’s incarceration does not automatically relieve DHS of its obligation to make reasonable efforts, and it must still supply any services that are reasonable under the circumstances.  In re S.J., 620 N.W.2d 522, 525 (Iowa Ct. App. 2000).  Dustin argues DHS failed to offer him reasonable reunification services while he was incarcerated.  Dave Wells, a DHS social worker, testified he had another worker, Vicky Riniker, continue parenting-skills lessons with Dustin at the jail after his arrest.  When it was determined the charges were not going to be dismissed and Dustin faced prison time, Wells informed Dustin, by telephone, that he would have to keep Wells informed of where he was transferred in order to receive services.  Dustin never contacted Wells with his location or for services.  Dustin’s mother informed Wells that Dustin was in Rockwell City but Wells did not have a release to contact the prison.  DHS could not offer Dustin services until he contacted Wells or another social worker.  Dustin was made aware of this responsibility and failed to follow through with appropriate action.  

Rhonda was offered and received numerous services throughout her more than five year involvement with DHS including: family centered services, family recovery substance abuse evaluation, psychological evaluation, mental health counseling, SIEDA substance abuse evaluation, Amethyst House, Family Recovery Center, outpatient substance abuse evaluation for MECCA, MECCA, and SIEDA substance abuse extended outpatient treatment.  Rhonda claims she did not receive sufficient supervised visits with Desiree.  Wells testified that Rhonda requested Desiree be brought to Iowa City for a visit while she participated in an inpatient treatment program but at that time visits were not recommended.  Wells, also testified that there were several weeks in which Rhonda did not contact DHS. Rhonda’s history of compliance with services offered is sporadic and therefore her recent claims of DHS’s failures ring hollow.  The record contains clear and convincing evidence that DHS made reasonable efforts to reunify Dustin and Rhonda with Desiree through the offer and receipt of services.  The juvenile court order terminating parental rights as to both Dustin and Rhonda under Iowa Code section 232.116(1)(h) is affirmed. 


AFFIRMED.


