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IN THE COURT OF APPEALS OF IOWA

No. 4-879 / 04-1034

Filed January 26, 2005

IN RE THE MARRIAGE OF MICHELLE SEGEBART and SCOTT SEGEBART
Upon the Petition of

MICHELLE SEGEBART,


Petitioner-Appellant,

And Concerning

SCOTT SEGEBART,


Respondent-Appellee.


Appeal from the Iowa District Court for Cedar County, Nancy Tabor, Judge.


A mother appeals from the physical care and visitation provisions of the parties’ dissolution decree.  AFFIRMED.  


Stephen B. Jackson and Stephen B. Jackson, Jr. of Jackson & Jackson, P.L.C., Cedar Rapids, for appellant.


Constance Peshang Stannard of Johnston & Nathanson, P.L.C., Iowa City, for appellee.

Heard by Sackett, C.J., and Vogel, Zimmer, Hecht, and Eisenhauer, JJ.

ZIMMER, J.


Michelle Segebart appeals from the physical care and visitation provisions of the parties’ dissolution decree.  We affirm the district court.  

I. Background Facts and Proceedings.  

Michelle and Scott Segebart were married in 1998.  The parties have two children, Keaton, born in 1995, and Kolton, born in 1999.  Michelle was a single parent when Keaton was born. Keaton resided with the couple prior to the marriage, and Scott adopted Keaton in 1999.  

Michelle filed a petition to dissolve the marriage on August 25, 2003.  The main issue at trial was which parent should have the day-to-day care of the two children.  The district court dissolved the parties’ marriage by decree entered June 14, 2004.  In its decree, the court granted the parties joint legal custody of Keaton and Kolton, and awarded the children’s physical care to Scott.   


Michelle appeals.  She contends the best interests of the children require that she be appointed their physical caretaker.  If this court upholds the physical care designation of the district court, Michelle then asks that the visitation schedule established by the district court be modified.  Scott seeks an award of appellate attorney fees.

II.
Scope and Standard of Review.  

Our review of this equitable proceeding is de novo.  Iowa R. App. P. 6.4.  We give weight to the district court’s findings of fact, especially when considering the credibility of witnesses, but are not bound by them.  Iowa R. App. P. 6.14(6)(g).  This is because the district court had a first-hand opportunity to hear the evidence and view the witnesses.  In re Marriage of Will, 489 N.W.2d 394, 397 (Iowa 1992).

III. 
Physical Care.  

Michelle contends she should be awarded the children’s physical care.  She claims the district court failed to recognize her historical role as primary caretaker, and ignored evidence that she supports Scott’s relationship with the children.  She maintains she is better able to deal with the children’s behavioral issues, and asserts that she offers the children more stability than Scott.  

In any custody or physical care determination, the primary consideration is the best interests of the children.  Iowa R. App. P. 6.14(6)(o); In re Marriage of Murphy, 592 N.W.2d 681, 683 (Iowa 1999).  In considering which physical care arrangement is in the children’s best interests, the court considers the factors set forth in Iowa Code section 598.41(3) (2003), as well as the factors identified in In re Marriage of Winter, 223 N.W.2d 165, 166-67 (Iowa 1974).  The critical issue is which parent will do better in raising the children; gender is irrelevant, and neither parent should have a greater burden than the other.  In re Marriage of Courtade, 560 N.W.2d 36, 38 (Iowa Ct. App. 1996).  The court’s objective is to place the children in the environment most likely to bring them to healthy physical, mental and social maturity.  Murphy, 592 N.W.2d at 683.  With these principles in mind, we address the parties’ contentions regarding physical care.  

Upon our de novo review of the record, we find no reason to disagree with the district court’s decision to award Scott physical care.  We begin by noting that both Michelle and Scott are suitable caretakers for the children.  Both are in good health, of a comparable age, and at the time of trial were earning a comparable wage.
  It is also clear that both parties love and care for the children.  However, the district court expressed several concerns about Michelle in its decree that find support in the record.  

Michelle testified Scott did not help around the house, did not participate significantly in caring for the children, and that he favored Kolton over Keaton.  We agree with the district court’s conclusion that the overall record simply does not support Michelle’s assertions.  Although the parties did not participate equally in each household or parenting task, both were significantly involved in the children’s care and the upkeep of the marital home.  Moreover, the record demonstrates that it is in fact Michelle who favors one child over the other.  Michelle admitted that she was more bonded with Keaton than she was with Kolton, and that she treats Keaton more favorably.  Michelle’s parents also seem to favor Keaton over his younger brother, and do not support Scott’s relationship with the older child.  

In addition, Michelle does not seem to fully appreciate the implications of Keaton’s and Kolton’s diagnoses of Attention Deficit Hyperactivity Disorder (ADHD).  In particular, Michelle has not demonstrated the ability to provide the consistent discipline and structure the boys require.  Her lengthy history of financial irresponsibility is also a cause for concern.  

On the other hand, the district court determined that Scott has a number of positive characteristics.   Scott is an active and involved father who treats the children equally.  Scott has a stable job history, and is clearly more financially responsible than Michelle.  Scott is also more devoted to the parties’ children as a unit.  Significantly, Scott appears more willing to provide the consistent discipline and structure these two children need.

After carefully considering all the evidence, the district court concluded, “Scott is better equipped to provide for the children’s long range physical, emotional, mental and spiritual growth, financial security and development.  Therefore, primary physical care shall be placed with Scott with liberal visitation with Michelle.”  In this type of case, where either party would be a suitable caretaker, the district court’s evaluation of the parties is particularly helpful.  See In re Marriage of Engler, 503 N.W.2d 623, 625 (Iowa Ct. App. 1993).  Upon de novo review of the record, and giving due deference to the district court’s credibility assessments, we affirm the court’s decision to designate Scott as the children’s physical caregiver.

IV.
Visitation.



Michelle contends that, if the district court’s physical care award is upheld, her visitation should be modified to assure “significant” contact between herself and the children.  Michelle was awarded liberal visitation with the children, including every other weekend, alternating holiday visitation which includes additional visitation time surrounding many of the designated holidays, and four weeks of summer visitation.  Michelle contends, however, that in light of her close relationship with the children, and their young ages, visitation should be expanded to include “one to two evenings per week overnights, in addition to the regular weekend visitation, up to a shared physical care schedule.”  



Iowa Code section 598.41(1)(a) addresses the statutory goal of assuring children the opportunity for the maximum continuing physical and emotional contact with both parents:


The court, insofar as is reasonable and in the best interests of the child, shall order the custody award, including liberal visitation rights where appropriate, which will assure the child the opportunity for the maximum continuing physical and emotional contact with both parents after the parents have separated or dissolved the marriage, and which will encourage parents to share the rights and responsibilities of raising the child . . . .



In determining Michelle’s visitation, it is apparent that the district court gave careful and thoughtful attention to all of the evidence presented.  The court clearly indicated that the visitation schedule it crafted should not be viewed by the parties as the only visitation Michelle will exercise.  The court’s decree also contains a number of other provisions which will keep Michelle involved in the boys’ lives.  The district court obviously believed the visitation schedule would facilitate a predictable and stable routine for the children, which is particularly important in light of their ADHD diagnoses, while still serving their best interests.  

We conclude the district court’s visitation schedule is equitable and reasonable under the circumstances of this case, and that it serves the statutory goal of assuring the parties’ children “the opportunity for maximum continuing physical and emotional contact with both parents.”  Iowa Code § 598.41(1)(a).    We therefore affirm the visitation schedule without modification.  
V. Attorney Fees.

Scott seeks an award of appellate attorney fees.  Such an award is discretionary and is determined by assessing the needs of the requesting party, the opposing party’s ability to pay, and whether the requesting party was forced to defend the appeal.  In re Marriage of Cooper, 524 N.W.2d 204, 207 (Iowa Ct. App. 1994).  After considering these factors, we award no appellate attorney fees.  The costs of this appeal are taxed to Michelle.

AFFIRMED.
�   At the time of trial Michelle was thirty-one years old and employed at American Residential Mortgage Incorporated earning $34,000 per year.  Scott was thirty-six years old, and employed at New Alliance FS, Inc. earning $32,000 per year.  





