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IN THE COURT OF APPEALS OF IOWA

No. 5-230 / 04-1042 

Filed April 28, 2005

C AND J LEASING CORP.,


Plaintiff-Appellant,

vs.

ISLAND SUN ENTERPRISES, INC., a/k/a ISE, INC., d/b/a ISLAND SUN TAN and MATTHEW WALKER, STEVEN MAYNARD, and JANA MAYNARD, Individually,


Defendants-Appellees.


Appeal from the Iowa District Court for Polk County, Arthur E. Gamble, Judge.  


Plaintiff-appellant appeals from the judgment of the district court in favor of the defendants-appellees in its action to enforce the defendants’ personal guarantees to the plaintiff given to assist defendant Island Sun Enterprises in obtaining financing and a lease from the plaintiff.  AFFIRMED.

Edward McConnell, West Des Moines, for appellant C and J Leasing.


Matthew Walker of Island Sun Enterprises, Rock Island, Illinois, appellee pro se.


Thomas Skorepa of Klockau, Marquis & Skorepa, P.C., Rock Island, Illinois, for appellee.


Considered by Sackett, C.J., and Huitink and Vaitheswaran, JJ.

SACKETT, C.J.

Plaintiff-appellant, C and J Leasing, (C and J) appeals from the judgment of the district court in favor of the defendants-appellees, Stephen and Jana Maynard, in its action to enforce the defendants’ personal guarantees to the plaintiff given to assist defendant Island Sun Enterprises, Inc. in obtaining financing and a lease from the plaintiff.  It contends the district court erred in various findings and conclusions, in allowing the defendants to amend their pleadings to conform to the evidence after the close of evidence, in not entering a default judgment against defendant Island Sun Enterprises, Inc. and in denying its motion to amend and enlarge.  We affirm.  
Background facts and proceedings.


Matthew Walker incorporated Island Sun Enterprises, Inc. (Island Sun) in August 1999.  In November 1999 it adopted the fictitious name Island Sun Tan as its salon-tanning business name.  In September 2001 the corporation amended its articles of incorporation to change its corporate name to ISE, Inc.  Island Sun rented space for its tanning salon from Healthplex, L.L.C., of which the Maynards are members.  The Maynards loaned Island Sun money to help it continue renting space from Healthplex.


On December 6, 2001, Walker, as president of Island Sun, applied to C and J Leasing for sale and lease back of equipment for the tanning salon.  C and J rejected this application because Island Sun had insufficient credit.  C and J notified Island Sun it would need co-signers.  On December 14 Island Sun submitted a second application and listed the Maynards as co-owners.  C and J accepted the second application.  On December 20 Island Sun borrowed $130,000 from Valley State Bank, securing the loan with the tanning salon equipment.  On December 27 the sale and lease back agreement was finalized, including separate signed guarantees from Walker and the Maynards.  At the time neither C and J nor the Maynards knew the equipment was encumbered.  Under the agreement C and J paid Island Sun $34,596.50 for nine tanning beds and $36,199.50 to another company to purchase additional salon equipment for Island Sun.


About January 3, 2002, C and J filed its UCC financing statement listing Island Sun Enterprises, Inc. as the debtor.  On January 18 Valley Bank filed its UCC financing statement listing ISE, Inc. as debtor.  Later in 2002 Walker became medically unable to operate the tanning salon.  Island Sun hired Jana Walker to assist in running the business.  Because of their unsecured loans, the Walkers had an interest in the success of the salon.  By early summer 2002 C and J and the Maynards became aware of the competing security interests in the salon equipment.  By August, Island Sun was unable to pay its bills and Walker had filed a personal bankruptcy action.  The Maynards wrote C and J and offered to pay off the lease and purchase the equipment under the terms of the lease if C and J would agree to follow the terms of the lease, including insuring quiet and peaceable enjoyment of the equipment and indemnifying the Maynards against claims by third parties.  C and J did not accept the offer.


In late August, the bank filed a notification of disposition of collateral, indicating its intent to repossess the salon equipment and sell it at private sale.  By late September, the bank and C and J had agreed on the value of the equipment and that C and J would be allowed to pursue the Maynards for any deficiency.  The bank sold only the tanning beds to the Maynards, but left the remaining equipment at the salon.  After satisfying its debt and costs, the bank notified C and J in November it had $4,253.96 remaining for C and J.  In December, C and J filed suit against the Maynards to collect on their guarantees.  Between November 2002 and the week before trial in February 2004, C and J did not repossess the equipment and did not collect the funds being held by the bank.


Neither Island Sun nor Walker appeared for trial.  The district court sustained C and J’s motion they be held in default.  In dialog with the court after the close of evidence, C and J requested that the court enter judgment against Island Sun and Walker for fraud and misrepresentation, in addition to the contract claims so that C and J could stop Walker’s bankruptcy.  In discussing mitigation of damages with C and J the court noted no one had pled a failure to mitigate.  The Maynards moved for leave to conform the pleadings to the evidence.  C and J objected, contending affirmative defenses must be pled.  The court overruled the objection.


In its April 2004 ruling, the district court concluded rescission of the guarantees was the proper remedy based on the mutual mistake of C and J and the Maynards that the equipment was unencumbered when the sale and lease back agreement and guarantees were executed and the subsequent failure of C and J to perfect its security interest in the equipment.  It also concluded the Maynards were entitled to rescission because C and J breached the lease warranty of quiet and peaceful enjoyment of the equipment.  The court further concluded C and J performed certain affirmative acts which diminished the collateral, warranting pro tanto discharge of the Maynards from the requirements of the guarantees.  It also concluded C and J failed to mitigate its damages, which operated as a complete defense, releasing the Maynards from their guarantees.


C and J filed a motion to amend or enlarge.  It basically sought reversal of all the conclusions of the court.  It challenged the court’s grant of leave to amend to conform to the evidence.  It claimed several of the court’s conclusions were contrary to law and some of the facts found were not supported by the evidence in the record.  It also again sought entry of judgment on the default of Island Sun and Walker.  The district court overruled the motion except to note it would consider the proposed default judgment request when it was presented to the court.

Scope of review.


Our review of this law action is for correction of errors of law.  Iowa R. App. P. 6.4.  The district court's findings of fact have the same effect as a jury verdict; they are binding upon this court as long as they are supported by substantial evidence.  Grinnell Mut. Reins. Co. v. Voeltz, 431 N.W.2d 783, 785 (Iowa 1988).  Evidence is substantial when a reasonable mind would accept it as adequate to reach the same findings.  Id.  Evidence is not insubstantial merely because it could support contrary inferences.  Id.

Analysis.


Mutual mistake.  At trial, C and J and the Maynards testified the lease and guarantees would not have been executed had the parties had knowledge Island Sun had encumbered the equipment a week earlier.  The district court concluded rescission of the guarantees was the proper remedy.  It allocated the risk of the mistake to C and J because of its superior position to know the corporate name had changed and to perfect its security interest in the equipment.


C and J contends the district court erred in granting rescission of the Maynards’ guarantees for mutual mistake.  For the first time on appeal, it argues the Maynards ratified the lease by making payments and exercising dominion over the salon equipment, therefore waiving or losing their right to rescind the guarantee.  We do not consider claims raised for the first time on appeal.  Meier v. Senecaut, 641 N.W.2d 532, 540 (Iowa 2002).  It is unfair for us to consider an issue the parties did not give the trial court an opportunity to consider.  DeVoss v. State, 648 N.W.2d 56, 60 (Iowa 2002).


“Mistakes in the formation of contracts include mistakes in an underlying assumption concerning matters relevant to the decision to enter into a contract.”  Department of Human Servs. ex rel. Palmer v. Unisys Corp., 637 N.W.2d 142, 151 (Iowa 2001).  To warrant rescission of the contract the mistake must be both mutual and material.  See Gouge v. McNamara, 586 N.W.2d 710, 713 (Iowa Ct. App. 1998); see Krieger v. Department of Human Servs., 439 N.W.2d 200, 203 (Iowa 1989).  “Avoidance is possible where the party seeking to avoid the contract establishes that both parties are mistaken about an essential fact that was a material consideration for the contract.”  Pathology Consultants v. Gratton, 343 N.W.2d 428, 437 (Iowa 1984) (citing Restatement (Second) of Contracts § 152, at 385 (1981)); see also Jordan v. Brady Transfer and Storage Co., 226 Iowa 137, 145, 284 N.W. 73, 77 (1939).  “A party bears the risk of a mistake when . . . the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.”  Restatement (Second) of Contracts § 154, at 402-03.


The district court concluded,

that the assumption of the parties that plaintiff would have a first priority security interest in an unencumbered title to the leased equipment is such an essential fact of this transaction that it was indeed a material consideration for the contract. . . .


. . . Both the guarantors and the guarantee were victims of the same fraud by the principal debtor.  However, plaintiff was in the best position to discover the fraud because it checked the status of Island Sun Enterprises, Inc. with the Secretary of State.  Plaintiff knew that Island Sun Enterprises, Inc. was inactive and had changed its corporate name to ISE, Inc.  Due to a mistake in its own office, plaintiff failed to act on its knowledge by perfecting its security interest in the name of the correct corporate debtor.  As between plaintiff and the guarantors, plaintiff should stand the risk of this mistake.  Under the circumstances, the court concludes that rescission of the Maynards’ guarantees is the appropriate remedy where both parties were clearly mistaken as to the titleholder of the subject equipment, at the time they entered into said contract.

The district court found 

[a]ll plaintiff had to do to discover the Valley Bank/ISE, Inc. loan was ask Walker’s references, Valley Bank and Helton whether Valley Bank had loaned Walker or ISE, Inc. any money or if the Bank had taken a security interest in this same collateral.  Plaintiff failed to do so.

C and J only verified that Island Sun had accounts at the bank.


We conclude the district court correctly applied the law to the facts of this case and its conclusions just quoted are unaffected by errors of law.  As this determination is dispositive of the appeal, we need not address C and J’s other claims concerning the Maynards.  We affirm the judgment of the district court.


Default judgment against Island Sun and Walker.  In its motion to amend or enlarge, C and J asked the court to modify its judgment and enter a default judgment against the corporate defendants and Matthew Walker for breach of contract, fraud, and misrepresentation.  In its ruling on the motion the district court ruled it would “consider Plaintiff’s proposed default judgment entry based on the present state of the pleadings against [Island Sun and Walker] when it is presented.”  We find nothing further in the record to show such proposed default judgment was presented to the court for its ruling, so this issue is not preserved for our review on appeal.  See DeVoss, 648 N.W.2d at 60.


Motion to amend or enlarge.  C and J claims the district court erred in overruling its motion to amend or enlarge its ruling.  A district court has discretion in ruling on motions to amend or enlarge, so our review is for an abuse of discretion.  See Bitner v. Ottumwa Cmty. Sch. Dist., 549 N.W.2d 295, 303 (Iowa 1996).  We conclude the district court did not abuse its discretion.


AFFIRMED.
