PAGE  
3

IN THE COURT OF APPEALS OF IOWA 

No. 4-623 / 04-1151
Filed September 29, 2004

IN THE INTEREST OF D.T., L.T., S.T. and E.T., 



Minor Children,

D.R.T., Father,



Appellant,

M.W., f/k/a M.M., Mother, 



Appellant,

D.T., L.T., S.T. and E.T.,



Minor Children-Appellants.



Appeal from the Iowa District Court for Des Moines County, Michael Dieterich, District Associate Judge.  



Former spouses and their children appeal the district court’s permanency order denying the return of the children to either parent and ordering placement in another planned permanent living arrangement.  AFFIRMED.

Peter Hansen, Hansen Law Office, Burlington, for appellant-father.

Michael Clark, Clark Law Firm, Burlington, for appellant-mother.


Thomas Miller, Attorney General, Bruce Kempkes, Assistant Attorney General, Patrick C. Jackson, County Attorney, and Pamela Dettmann, Assistant County Attorney, for appellee-State.


Todd Chelf, Cray, Miller, Goddard & Taylor, L.L.P., Burlington, for appellant-children. 


Timothy Liechty, Bell & Ort, P.C., New London, guardian ad litem for the children. 



Considered by Mahan, P.J., and Miller and Vaitheswaran, JJ.

VAITHESWARAN, J.


Monica and Del Ray are the parents of five children, four of whom are at issue in this appeal:  Daniel (D.O.B.: 1/10/90), Layton (D.O.B.: 5/19/91), Samantha (9/18/92), and Edward (4/16/94).  They and the children’s attorney appeal a district court permanency order declining to return the children to either parent but placing them in “another planned permanent living arrangement.”  Iowa Code § 232.104(2)(d)(4) (2001).  We affirm.  

I.  Background Facts and Proceedings


Monica and Del Ray were married for several years.  The marriage ended in the mid-1990’s.  Both parties lived in Florida and there were allegations that both parties used and abused illegal drugs.  

In the 1990’s, Monica asked a local Florida human services agency to temporarily remove the children from her care while she addressed mental health concerns.  The children were placed with relatives in Iowa and Illinois.  

Monica returned to Iowa to be closer to her children.  The Florida human services agency eventually returned the children to her.  Meanwhile, Del Ray was imprisoned in Florida.  

Monica came to the attention of the Iowa Department of Human Services after it was alleged that she was smoking marijuana and providing the drug to her two oldest sons.  Monica told a Department social worker that she used marijuana to alleviate the stress of parenting five children alone.  The four children at issue here were not removed at that time.

Several months later, it was alleged that two of the children stole Monica’s marijuana and smoked it.  The children were temporarily removed but were returned to their mother after drug testing detected no marijuana in these two children’s systems or in Monica’s system.  The district court adjudicated the children in need of assistance and ordered them to remain with their mother under the protective supervision of the Department.

In January 2003, Monica tested positive for methamphetamine in her system.  Two months later, the four children were removed.  They remained out of her care until the permanency hearing in May 2004.  

II.  Merits


Under Iowa Code section 232.104(2)(d)(4), a court may order  “another planned permanent living arrangement” not specified in other subsections if there is a  “compelling reason” to believe that the arrangements authorized by those subsections would not be in the child’s best interests.
  Prior to doing so, the court must find convincing evidence of all of the following:  

a. A termination of the parent-child relationship would not be in the best interest of the child.

b. Services were offered to the child’s family to correct the situation which led to the child’s removal from the home.

c. The child cannot be returned to the child’s home.

Our review of a permanency order under this section is de novo.  In re N.M., 528 N.W.2d 94, 96 (Iowa 1995).  

A.  Compelling Reason.  All the appellants argue that there was no “compelling reason” to believe that “another planned permanent living arrangement” was in the best interests of the children.  On our de novo review, we disagree.   

The Iowa Department of Human Services intervened because Monica was using illegal drugs.  The Department provided services for three years to address her drug addiction.  Despite these services, Monica tested positive for the presence of methamphetamine, cocaine, and marijuana at the end of 2003.  She also married a man in 2003 who was on probation for a crime involving the possession of methamphetamine precursors.  She moved into his home, which the Department determined was unsuitable to house the children.

Del Ray was imprisoned in Florida from 2001 to 2003.  Even before the imprisonment, the children had no contact with him for several years.  When he was released from prison in 2003, he moved to Iowa and reinitiated contact with the children late that year.  One drug screen taken at the end of 2003 tested positive for illegal substances.  

Although the two older boys developed a close bond with their father and expressed a desire to live with him, the renewed contact with him exacerbated their existing behavioral problems.  A service provider expressed concern with Del Ray’s influence on them, stating the children “want to be bad, they want to be like their dad.”  

Out of frustration that the Department’s services were not having their intended effect, the Department recommended closing and dismissing the case.  A caseworker reasoned, 

Again, I don’t think anything’s going to change either with Del or with Monica. I mean it hasn’t changed in fourteen months.  I don’t think it’s going to change.  I don’t think they are going to provide to their children what we think they should provide.  

The caseworker also cited the parents’ attempts to “sabotage all of their placements.”
  She testified, 

I guess honestly I’m just at a loss as to what to do with the children.  I don’t want to continue to move them around and around.  I want them to have permanency.  I want them to have stability.  I want them to feel like they have a family, but I don’t think that can happen, again, as long as we have visits with the parents.  

When asked about “another planned permanent living arrangement,” she stated this would be a good alternative if contact with the parents was minimized.  She elaborated as follows: 

[I]t would not be my recommendation to cut off all contact between parents and the children.  I think that the children like to see their parents, but again, I think the parents need to really see what’s in the best interest of their children and not necessarily what they want or what they think is in their best interest.

This and other record evidence supports the court’s conclusion that “another planned permanent living arrangement” was in the best interests of the four children.  

B.  Six Additional Months.  The parties also argue that the parents should have been given six additional months to pursue reunification.  Iowa Code § 232.104(2)(b).  Both the Department’s caseworker and a service provider who supervised visitation recommended against such an extension.  Based on the evidence outlined above, we agree with the district court that an extension was not warranted. 

C.  Reunification Services.  Del Ray and the children argue that he was not furnished sufficient reunification services.  We disagree.  On Del Ray’s return to Iowa, the Department inspected the home in which he was living, administered a drug screen, and facilitated supervised visitation with the children.  The Department’s caseworker stated that Del Ray did not request more than supervised visitation.  She testified, “As a matter of fact, he stated during a visit right after court when it was stated that he could have unsupervised that he preferred to have his visits at that time with Monica and that they were supervised.”  On this record, we agree with the district court that ample reunification services were provided Del Ray. 

D.  Additional Arguments.  Monica additionally argues the following: 1) certain findings by the district court are not supported by convincing evidence; and 2) the district court should have disallowed or limited contact between the children and their father.  On our de novo review, we find extensive support for the challenged findings and conclude that the district court acted appropriately in affording Del Ray ongoing but restricted contact with his children. 

AFFIRMED.

� The other subsections provide that the court may do one of the following:


(1) Transfer guardianship and custody of the child to a suitable person. 


(2) Transfer sole custody of the child from one parent to another parent.


(3) Transfer custody of the child to a suitable person for the purpose of long-term care.


      Iowa Code § 232.104(2)(d)(1)-(3).  


� Although this statement was made with reference to Monica, the caseworker cited examples involving both parents.





