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IN THE COURT OF APPEALS OF IOWA

No. 5-577 / 04-1275 

Filed August 17, 2005

STATE OF IOWA,


Plaintiff-Appellee,

v.

LASHUN ELASAERO GRAY,


Defendant-Appellant.


Appeal from the Iowa District Court for Black Hawk County, Thomas N. Bower, Judge.  


Lashun Gray appeals his convictions, following jury trial, for arson in the first degree, escape, and operating a motor vehicle without the owner’s consent.  AFFIRMED. 


Linda Del Gallo, State Appellate Defender and Theresa Wilson, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Thomas Tauber, Assistant Attorney General, Thomas J. Ferguson, County Attorney, and Joel Dalrymple, Assistant County Attorney, for appellee.  


Considered by Sackett, C.J., and Mahan and Miller, JJ.  

MILLER, J. 


Lashun Gray appeals his convictions, following jury trial, for arson in the first degree, escape, and operating a motor vehicle without the owner’s consent.  He contends the district court abused its discretion when it refused to extend the deadline for filing pretrial motions and that both his initial and subsequent trial attorneys rendered ineffective assistance.  We affirm the convictions and preserve the ineffective assistance of counsel claims for a possible postconviction proceeding.


On December 4, 2003, the State filed a trial information charging Gray with arson in the first degree, in violation of Iowa Code sections 712.1 and 712.2 (2003), escape (flight from prosecution), in violation of section 719.4(4), and operating a motor vehicle without the owner’s consent, in violation of section 714.7.  The charges arose in connection with a fire at Mary Thornton’s house at 2102 Idaho in Waterloo in the early morning hours of September 17, 2003.  Thornton had bought the house from her brother, Gray’s grandfather Eddie Gray, in 2001 shortly before his death.  Thornton was Gray’s great-aunt and was occupying the home with her sister and granddaughter at the time of the fire.  


The court appointed the public defender to represent Gray, and on December 15, 2003, Gray appeared for arraignment represented by public defender Sue Albright.  After several continuances of trial, on April 21, 2004, attorney Albright filed a motion for leave to withdraw and for continuance due in part to the fact Gray’s mother had retained attorney Raphael Scheetz to represent Gray.  At the hearing on her motion Albright informed the court that on April 16 Scheetz had told her he had been retained, he was going to enter an appearance for Gray, and he would need a continuance.  In an order filed April 26, 2004, the court continued the trial again but refused to allow Albright to withdraw because Scheetz had not yet entered an appearance and it was unclear to the court whether he actually represented Gray at that time.


On May 11, 2004, Albright filed another motion to continue to allow Scheetz time to take over the case.  On May 14 Scheetz entered an appearance.  On May 17 the court granted another continuance.  On May 20 Gray, now represented by attorney Scheetz, filed a “Motion to Reinstate Deadline for Filing Pretrial Motions” arguing that he needed more time to review the case and file any appropriate pre-trial motions because he had just entered his appearance on May 14, 2004.  On May 28 Scheetz filed another motion to continue.  In an order dated June 4, the court denied the motion to extend time for filing pretrial motions finding Gray “failed to show good cause to reopen and extend deadlines.”  The court granted yet another continuance and moved the trial to June 22, 2004.


Our scope of review of a district court’s grant or denial of a motion to extend time to file pretrial motions is for an abuse of discretion.  State v. Rains, 574 N.W.2d 904, 909 (Iowa 1998).  We will not find an abuse of discretion unless it is shown that such discretion was exercised on grounds or for reasons clearly untenable or to an extent clearly unreasonable.  Id.  The defendant has the burden to show the trial court abused its discretion.  State v. Grimme, 338 N.W.2d 142, 144 (Iowa 1983); State v. Lewis, 391 N.W.2d 726, 728 (Iowa Ct. App. 1986).  


The district court concluded that Gray failed to show good cause to warrant an extension of the general forty-day deadline for filing pretrial motions under Iowa Rule of Criminal Procedure 2.11(4) and thus denied the motion.  Gray appeared to argue in his motion that the retention of new counsel was good cause for the extension or reinstatement of pretrial deadlines.  However, our supreme court has previously held the “length of time an attorney has been in the case is just one of the several factors which the trial court should weigh in the balance before determining whether good cause has been shown.”  Grimme, 338 N.W.2d at 145.  Other factors properly considered include “the rights of both parties to a fair and speedy trial and the court’s legitimate concern for sound judicial administration.”  Id.     


The delays already caused by Gray by the numerous continuances the court granted him and the fact the case had already been pending since December 2003 when it finally went to trial in June 2004 are factors weighing against a finding of good cause in the interest of judicial economy.  Accordingly, taking these and all of the relevant factors into consideration, we conclude the district court did not abuse its broad discretion in denying Gray’s motion to extend the deadlines for filing pretrial motions. 


Gray next argues that attorney Albright was ineffective for failing to timely file his notice of alibi defense and attorney Scheetz was ineffective for failing to argue her alleged ineffectiveness constituted good cause for the late filing.  He further contends Scheetz was ineffective for failing to move for mistrial or otherwise object to allegedly prejudicial demonstrative evidence. More specifically, he contends Scheetz should have moved for mistrial after a trained dog not only alerted to the four places in the courtroom where diluted flammable liquids had been placed by the fire marshal as part of an in-court demonstration of the dog’s ability to detect the presence of ignitable liquids, but also alerted to two paper bags that were admitted into evidence and contained evidence that investigators had seized from the scene of the fire on the day of the incident. 


When there is an alleged denial of constitutional rights, such as an allegation of ineffective assistance of counsel, we evaluate the totality of the circumstances in a de novo review.  Osborn v. State, 573 N.W.2d 917, 920 (Iowa 1998).  To prove trial counsel was ineffective the defendant must show that counsel failed to perform an essential duty and that prejudice resulted from counsel's error.  Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d 674, 693 (1984); Wemark v. State, 602 N .W.2d 810, 814 

(Iowa 1999).
Generally, we do not resolve claims of ineffective assistance of counsel on direct appeal.  State v. Biddle, 652 N.W.2d 191, 203 (Iowa 2002) (citing State v. Kinkead, 570 N.W.2d 97, 103 (Iowa 1997)).  We prefer to leave ineffective-assistance-of-counsel claims for postconviction relief proceedings.  State v. Lopez, 633 N.W.2d 774, 784 (Iowa 2001); State v. Ceron, 573 N.W.2d 587, 590 (Iowa 1997).  "[W]e preserve such claims for postconviction relief proceedings, where an adequate record of the claim can be developed and the attorney charged with providing ineffective assistance may have an opportunity to respond to defendant's claims."  Biddle, 652 N.W.2d at 203.
As set forth above, Gray can succeed on his ineffectiveness claims only by establishing both that her counsel failed to perform an essential duty and that prejudice resulted.  Wemark, 602 N.W.2d at 814; Hall v. State, 360 N.W.2d 836, 838 (Iowa 1985).  No record has yet been made before the trial court on these issues, neither counsel has been given an opportunity to explain their actions, and the trial court has not ruled on these claims.  Accordingly, we conclude the record on direct appeal is insufficient to review Gray’s claims.  Under these circumstances, we pass these claims in this direct appeal and preserve Gray’s specified claims of ineffective assistance for a possible postconviction proceeding.  See State v. Bass, 385 N.W.2d 243, 245 (Iowa 1986).

Accordingly, we affirm Gray’s convictions and preserve his specified claims of ineffective assistance for a possible postconviction proceeding.

AFFIRMED.  

� We also note that a claim of ineffective assistance of counsel need not be raised on direct appeal in order to preserve the claim for postconviction relief purposes.  See 2004 Iowa Acts ch. 1017, § 2 (now codified as Iowa Code § 814.7 (2005)).  





