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IN THE COURT OF APPEALS OF IOWA

No. 4-585 / 04-0134

Filed October 27, 2004

JEFFREY A. NEAL,


Petitioner-Appellant,

vs.

ALTORFER MACHINERY and CRUM & FORSTER INSURANCE CO.,


Respondents-Appellees.


Appeal from the Iowa District Court for Polk County, Richard G. Blaine II, Judge.

The employee appeals a district court decision that denied his review-reopening petition.  The employer and insurance carrier cross-appeal.  AFFIRMED.   


Thomas Reilly, Des Moines, for appellant.


Harry Dahl, Des Moines, for appellee.


Heard by Huitink, P.J., and Mahan, Miller, Vaitheswaran and Eisenhauer, JJ.

MAHAN, J.
Jeffrey Neal appeals a district court decision that denied his review-reopening petition.  Neal argues the commissioner and the district court erred in denying him additional weekly benefits on review-reopening.  The employer and insurance carrier cross-appeal.  We affirm the decision of the district court.  

I. Background Facts & Proceedings.
Neal was employed by Altorfer Machinery as a diesel and heavy equipment mechanic.  On January 4, 1994, Neal suffered a ruptured appendix, which was repaired by Dr. Kevin Kopesky, M.D.  This injury was non-work related.  During his examination, Dr. Kopesky discovered Neal also had a paraesophageal hernia extending into his diaphragm.  Neal had this condition repaired on July 26, 1994 and returned to his job at Altorfer.  

In 1995 Neal suffered from the first of two work-related hernias.  Although his treating physician, Dr. Kopesky, recommended surgical repair, Neal declined and returned to work.  Neal sought benefits under the Iowa Workers’ Compensation Act, Iowa Code chapter 85 (1995), for the 1995 injury.  However, the agency determined Neal had not suffered a permanent disability and therefore, was not entitled to any benefits.  On February 10, 1998, Neal sustained a second work-related hernia.  This time, Dr. Kopesky surgically repaired the hernia and imposed permanent lifting restrictions.  Neal again sought workers’ compensation benefits.  He also filed a petition for review-reopening regarding the agency’s final decision on his 1995 injury.  A hearing was held on March 19, 1999.  

Prior to the filing of the agency’s final decision, Neal was involved in two separate motor vehicle accidents.  The first occurred in January 1999, and the second in August 1999.  Dr. David Berg, D.O., treated Neal’s resulting injuries and pain caused by both accidents.  Neal filed two separate lawsuits for damages resulting from each of the accidents.  On September 8, 1999, the agency issued its final decision on Neal’s petition.  The agency denied benefits on review-reopening of the May 1995 injury and awarded fifty percent disability benefits for the February 1998 injury.  Neal also applied for social security disability in 1999.  He was awarded benefits effective March 24, 1998, based on his multiple abdominal surgeries, depression, and a learning disorder.  The hearing officer concluded that none of the disabilities met the requirement individually.  Rather, the award was based on the aggregate effect of the disabilities and on an inability to concentrate. 

In 2000 Neal filed a second review-reopening petition.  He alleged he was entitled to increased benefits for his 1998 injury because 1) he had a significant increase in his abdominal pain, and 2) he developed psychological depression as a result of his work injury that was unknown and undiscoverable at the time of the original arbitration hearing.  The Deputy Workers’ Compensation Commissioner (deputy) ordered the employer and insurance carrier to reimburse Neal for all of his disputed medical expenses.  This award included the expenses Neal incurred for treating his psychological depression because the deputy determined the condition was caused by the injury Neal sustained in 1998.  Thus, Altorfer was required to furnish the necessary psychiatric care because the depression was work-related.  However, the deputy also concluded that while Neal could recover his disputed medical expenses, he was not entitled to additional weekly benefits because he had failed to establish a substantial change in his abdominal condition, and also failed to show a substantial change in his work-related depression so as to justify additional benefits.  Both parties appealed to the Workers’ Compensation Commissioner (commissioner).  The appeal decision adopted the deputy’s findings of fact and conclusions of law.  Both sides petitioned for judicial review.  


On judicial review, the district court affirmed in part and reversed in part the final decision of the commissioner.  The district court affirmed all portions of the commissioner’s final decision with the exception of the agency’s decision on the award of medical expenses relating to the care Neal received from Dr. Berg.  The court determined Dr. Berg was unauthorized to treat Neal’s abdominal injury, and consequently, Neal was not entitled to reimbursement for those expenses.  Neal does not challenge this portion of the district court’s opinion on appeal.  Rather, he contends the commissioner’s finding that he failed to prove a substantial change in both his physical and mental condition was not supported by substantial evidence.  On cross-appeal, the employer and insurance carrier similarly argue the commissioner’s finding that Neal’s psychiatric condition was causally related to his work injury was not supported by substantial evidence.  They argue they should not have been held responsible for expenses related to the psychiatric evaluation and treatment.  

II. Standard of Review.
Our review under Iowa Code chapter 17A (2001) is for the correction of errors at law, not de novo.  Wal-Mart Stores, Inc. v. Caselman, 657 N.W.2d 493, 498 (Iowa 2003).  The district court, as well as this court, is bound by the commissioner’s factual findings if they are supported by substantial evidence.  IBP, Inc. v. Harpole, 621 N.W.2d 410, 414 (Iowa 2001).  We consider all of the evidence in the record.  Dawson v. Iowa Bd. Med. Exam’rs, 654 N.W.2d 514, 518 (Iowa 2002).  Evidence is substantial when a reasonable mind would accept it as adequate to reach the commissioner’s decision.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16, 17 (Iowa 1997).   Evidence is not insubstantial merely because it would have supported contrary inferences.  Caselman, 657 N.W.2d at 499.  The ultimate question is not whether the evidence supports a different finding but whether it supports the finding the commissioner actually made.  Murillo, 571 N.W.2d at 17.  Findings of the commissioner have the effect of a jury verdict, and 
the commissioner, not the court, weighs the evidence.  Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d 109, 111 (Iowa 1995).  The court should broadly and liberally apply those findings in order to uphold, rather than defeat, the commissioner's decision.  Id.  The mere fact that we could draw inconsistent conclusions from the same evidence does not mean the commissioner's conclusions were unsupported by substantial evidence.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 271 (Iowa 1995).      

III. Sufficiency of the Evidence.
Neal first avers the agency erred in its conclusion that he failed to show a substantial change in his abdominal pain.  We disagree.  A claimant seeking additional benefits on review-reopening must show by a preponderance of the evidence that, subsequent to the date of the award under review, he or she has suffered an impairment or lessening of earning capacity proximately caused by the original injury.  Blacksmith v. All-American, Inc., 290 N.W.2d 348, 350 (Iowa 1980).  Here, the evidence in the record, with the exception of testimony presented by Neal’s expert witness, supports the conclusion that Neal did not establish a substantial change in his physical condition.

Neal further argues the agency erred in its conclusion that he failed to establish a change in his psychological condition.  He asserts that his psychological condition was unknown and undiscoverable before the arbitration hearing, and therefore, by establishing that he currently suffers from depression, he has met his burden of proof.  Although Neal’s psychological condition was not litigated in the arbitration hearing, the record demonstrates Neal had a history of depression and contemplated suicide in his late teens.  Further, Neal exhibited a number of physical manifestations of depression prior to the original arbitration hearing.  The record also demonstrates Neal was aware of his condition because he made an appointment to see a counselor prior to the arbitration hearing and was already pursuing intervention at that time.  The commissioner determined that while Neal demonstrated he suffered from depression and was entitled to reimbursement for treatment, he had not shown a substantial change in that condition so as to justify an award of additional weekly benefits.  We conclude this finding is supported by substantial evidence.  

IV. Argument on Cross-Appeal.

On cross-appeal, the employer and the insurance carrier claim the agency erred in its conclusion that Neal’s psychological depression was causally related to his work injury.  We conclude substantial evidence supported the deputy’s finding.  While the employer and insurer presented expert testimony indicating Neal’s depression was not related to his work injury, the record also contains qualified and competent expert testimony to support Neal’s position.  The employer and insurer argue that because the deputy’s decision only discussed testimony presented by Neal’s experts, the deputy improperly ignored the competing testimony that was presented.  This argument is without merit.  A deputy is not required to set forth all of the testimony in any given case in his decision.  See McDowell v. Town of Clarksville, 241 N.W.2d 904, 908 (Iowa 1976).  “[I]f the agency quotes some testimony, a losing party should not be able, ipso facto, to urge successfully that the agency did not weigh all the other evidence.”  Id.  Here, the deputy heard the testimony presented during the hearing and made extensive findings of fact based on that testimony.  While the testimony was largely contradictory, substantial evidence was presented to support the deputy’s conclusion.

AFFIRMED.    

� We note that Neal even used similar language to describe his pain at the first arbitration hearing and the review-reopening hearing.  At the first arbitration hearing, Neal stated his pain “feels like somebody ran a cheese grater right through my belly.”  At the review reopening, he testified his pain “feels like somebody ran a cheese grater right through your stomach.”  As the district court properly noted in its decision, Neal did not articulate how his pain had become significantly greater.  





