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IN THE COURT OF APPEALS OF IOWA

No. 4-721 / 04-1384

Filed October 27, 2004

IN THE INTEREST OF J.H., Minor Child,

H.H., Mother,


Appellant.


Appeal from the Iowa District Court for Muscatine County, John G. Mullen, District Associate Judge.


Mother appeals the order terminating her parental rights to her son.  AFFIRMED.

Timothy Schemmel, Assistant Public Defender, Muscatine, for appellant-mother.


Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General, Gary Allison, County Attorney, and Korie Shippee, Assistant County Attorney, for appellee-State.


David Newell, Muscatine, for child.


Considered by Vogel, P.J., and Miller and Vaitheswaran, JJ.

VOGEL, P.J.


Heather appeals the termination of her parental rights to Jorge, born in May of 2003.  We affirm.

I. Background Facts and Proceedings
Heather first came to the attention of the Iowa Department of Human Services (DHS), in May of 2002 when her eldest son, Abraham, was born drug affected.  Heather was offered services at this time.  Heather did not follow through with these services, instead voluntarily transferring custody of Abraham to her aunt, Shirley.  In October of 2002, Heather contacted DHS indicating that she wanted to participate in services as she was pregnant (with Jorge) and wanted to regain custody of Abraham.  Heather was offered services and made some progress.  However, this progress deteriorated after Jorge was born in May of 2003.  In July of 2003 Heather resumed her use of illegal substances, failed to maintain stable housing, and did not participate in family centered services, mental health treatment, or substance abuse treatment.

  On September 3, Heather, as an alternative to DHS seeking an ex parte removal order, agreed to have Jorge placed with her aunt, Shirley.  On October 29, 2003, Jorge was adjudicated as a CINA as defined in Iowa Code section 232.2(6)(c)(2) (child is likely to suffer harm due to parent’s failure to exercise care in supervising child) and (n) (parent’s mental capacity and drug abuse results in child not receiving adequate care).  

On June 15, 2004, Heather was sentenced to incarceration for a term not to exceed two years. On July 22 and July 26 a contested hearing was held to terminate Heather’s parental rights.  On August 15, 2004, the juvenile court filed an order terminating Heather’s parental rights pursuant to Iowa Code sections 232.116(1)(e) (child CINA, removed for six months, parent has not maintained significant and meaningful contact with the child) and (h) (child is 3 or younger, child CINA, removed from home for 6 of last 12 months, and child cannot be returned home).  In so doing the juvenile court expressly stated:

When left to her own decisions and lifestyle, [Heather’s] commitment to services has been unsatisfactory and limited.  Actually, with the [DHS] the Mother has not participated in any services offered since September 21, 2003.  Mother also has not visited with her child since September 21, 2003.  The court concludes that the adjudicatory harm has not been resolved.  Jorge cannot be returned safely to the custody of his mother.  If placed in the custody of his mother, the child would be subject to a high risk of adjudicatory harm in the nature of physical abuse, neglect, failure of supervision and failure of parenting, based on the [DHS] history with [Heather] over the past two years . . . provision of additional services to resolve the adjudicatory harm would likely be unsuccessful given the failure of the mother to participate in the services that have been offered . . . .

Heather appeals.

II. Scope of Review

Termination orders are reviewed de novo.  See In re M.M.S., 502 N.W.2d 4, 5 (Iowa 1993).  We give weight to the juvenile court’s findings of fact, but are not bound by its determinations.  In re R.K.B., 572 N.W.2d 600, 601 (Iowa 1998). The primary interest in termination proceedings is the best interest of the child.  Id.  

III. Issue

The only issue raised on appeal is whether the juvenile court erred in terminating Heather’s parental rights to Jorge.  Specifically, Heather’s counsel asserts that the juvenile court “should have ordered that Heather be transported and allowed to participate in the hearing regarding the termination of her parental rights to Jorge, or continued the hearing to allow Heather to provide testimony by deposition.”  The only statement in the record regarding this issue  was Heather’s counsel’s oral motion for a continuance in which he states, “I would just ask that the Court continue this termination hearing at this time based on the mother’s request, and in light of the fact that the termination of parental rights is a very serious matter not to be undertaken lightly.”  

In denying this motion the juvenile court stated:

I’m also concerned about the mother’s inconsistency or failure to participate in the services.  And beyond a request for a continuance, she hasn’t done anything even to show interest in this proceeding, let alone she hasn’t done much to show interest in her child.  I don’t see any benefit to prolonging this matter.  It’s certainly not in the child’s best interest, and I don’t see any particular advantage to the mother, other than delay.

Thus, the juvenile court did not rule on either the issue of transporting Heather to the termination proceedings or whether the proceedings should have been continued to allow depositions to be taken as the motion itself did not alert the court of any need to do so.  Therefore, we may not address these issues on appeal.  “As a general rule, an issue not presented in the juvenile court may not be raised for the first time on appeal.  In the Interest of T.J.O., 527 N.W.2d 417, 420 (Iowa Ct. App. 1994); State v. Webb, 516 N.W.2d 824, 828 (Iowa 1994) (issues raised for the first time on appeal may not be addressed by a reviewing court even if of a constitutional dimension).  This principle acknowledges we are a court of review and provides the needed symmetry in our judicial process by requiring the trial judge to be alerted to the claim of error at trial and given an opportunity to correct it without an appeal.  State v. Escobedo, 573 N.W.2d 271, 277 (Iowa Ct. App. 1997).   Moreover, even if we could address the issue we note that it is without merit as there is no due process requirement that an incarcerated parent be present at a termination of parental rights hearing, especially where, as here, the parent is represented by counsel at the hearing and is not denied an opportunity to present testimony by deposition at the hearing, if requested.  See In re J.S., 470 N.W.2d 48, 52 (Iowa Ct. App. 1991) (“Where a parent receives notice of the petition and hearing, is represented by counsel, counsel is present at the termination hearing, and the parent has an opportunity to present testimony by deposition, we cannot say the parent has been deprived of [due process].").  Having reviewed the facts, we agree with the district court’s termination of Heather’s parental rights, upon a showing of clear and convincing evidence.  

AFFIRMED. 

