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IN THE COURT OF APPEALS OF IOWA

No. 5-449 / 04-1547 

Filed June 15, 2005

JULIE STEPHENSON,


Plaintiff-Appellant,

vs.

WELLMARK, INC.,


Defendant-Appellee.


Appeal from the Iowa District Court for Polk County, Karen A. Romano, Judge.


Plaintiff appeals from the district court’s grant of defendant’s motion for summary judgment in her defamation suit.  AFFIRMED.


Mark Sherinian of Sherinian & Walker Law Firm, West Des Moines, for appellant.


Thomas Foley and Scott Sundstrom of Nyemaster, Goode, West, Hansell & O’Brien, P.C., Des Moines, for appellee.


Considered by Sackett, C.J., and Huitink and Vaitheswaran, JJ.

SACKETT, C.J. 


Plaintiff-appellant, Julie Stephenson, appeals from the district court’s grant of summary judgment in favor of defendant-appellee, Wellmark, Inc., in her defamation suit against her former employer.  She contends the court erred in granting summary judgment when genuine issues of material fact exist.  We affirm.


Plaintiff and two other former employees of defendant were terminated following an investigation of their activities in planning an event entitled “Du Monde Des Moines” held on the fairgrounds in Des Moines in March of 2003.  Following a complaint received by Wellmark’s Compliance Officer on the company’s internal ethics telephone line regarding plaintiff’s use of company resources, there was an investigation.  The findings from the investigation were that plaintiff while at work wrote and received a large number of personal emails and used company resources to promote Du Monde Des Moines.  As a result of these and other transgressions the company lost confidence in plaintiff’s ability to do her job and she was terminated.


Plaintiff brought this suit against Wellmark contending that certain managers and employees of Wellmark made statements to others about her that were false.  She claimed the persons making the statements knew they were false and they were made with malice and/or disregard of plaintiff’s rights and that she was entitled to compensatory and punitive damages.  Wellmark denied the claim and affirmatively alleged that (1) plaintiff if damaged failed to mitigate her damages, (2) any statements made were based on absolute or qualified privilege, and (3) any statements made were true or substantially true or based on a good faith belief they were true.


Plaintiff contends that after her termination, other employees talked about the reasons for her termination.  Plaintiff contends the employees were managers who made defamatory remarks about her within the scope of their employment.  She sued defendant under the theory of respondeat superior.  She also sued several of the employees in a separate action which is not a subject of this appeal.  


Following discovery, including several depositions, defendant moved for summary judgment.  Following a hearing, the district court granted the motion and dismissed the case.  The court determined “the alleged defamatory statements made in this case were not made while the employees were acting within the scope of their employment.”  The court concluded, “Wellmark cannot be held liable for defamation as a result of rumors and speculation among its employees after the termination of another employee.”


Our review of a grant or denial of summary judgment is at law.  Iowa R. App. P. 6.4.  Summary judgment is appropriate only when the entire record including pleadings, discovery, and affidavits on file shows that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Iowa R. Civ. P. 1.981(3).  A "genuine" issue of material fact exists if a reasonable jury could return a verdict for the nonmoving party based on the evidence.  Fees v. Mutual Fire & Auto. Ins. Co., 490 N.W.2d 55, 57 (Iowa 1992).  A fact is "material" only if its determination might affect the outcome of the case.  Baratta v. Polk County Health Servs., 588 N.W.2d 107, 109 (Iowa 1999).  When reviewing the grant or denial of a motion for summary judgment, we examine the evidence in a light most favorable to the nonmoving party.  Mewes v. State Farm Auto. Ins. Co., 530 N.W.2d 718, 721 (Iowa 1995).  We must determine if “reasonable minds would differ on how the issue should be resolved.”  Fettkether v. City of Readlyn, 595 N.W.2d 807, 813 (Iowa Ct. App. 1999). 


Wellmark is the sole defendant in this action.  Plaintiff’s claim rests on the doctrine of respondeat superior.


The well established rule is that under the doctrine of respondeat superior, an employer is liable for the negligence of an employee committed while the employee is acting within the scope of his or her employment.  Thus, a claim of vicarious liability under the doctrine of respondeat superior rests on two elements:  proof of an employer/employee relationship, and proof that the injury occurred within the scope of that employment.


We have said that for an act to be within the scope of employment the conduct complained of must be of the same general nature as that authorized or incidental to the conduct authorized.  Thus, an act is deemed to be within the scope of one's employment where such act is necessary to accomplish the purpose of the employment and is intended for such purpose.

Godar v. Edwards, 588 N.W.2d 701, 705-06 (Iowa 1999) (citations and internal quotation marks omitted).  Plaintiff contends an employee is acting within the scope of employment “if the employee has implied authority or apparent authority.”  See Sigal Constr. Corp. v. Stanbury, 586 A.2d 1204, 1217 (D.C. Ct. App. 1991).  Iowa courts have not adopted that approach and we decline to do so in this case.


Plaintiff relies primarily on the alleged statements of four persons, namely Rebecca Wampler, David Starlin, Michelle Hennamen, and Isaiah Brown to support her cause.  She contends Wampler told a subordinate that plaintiff had an affair with a co-worker and that was the reason for her termination.  She alleges David Starlin told a subordinate that plaintiff was terminated for stealing $30,000 from Wellmark.  She contends Michelle Hennamen told a subordinate plaintiff was terminated for misappropriating corporate resources to fund Du Monde Des Moines.  She argues the “most critical statements to this appeal” were made by Isaiah Brown, who according to her allegations told two subordinates plaintiff had misappropriated $30,000 of Wellmark resources to fund Du Monde Des Moines.


As to Rebecca Wampler, the only evidence of her alleged comments is that plaintiff says the subordinate to whom Wampler spoke told her about the comments.  In her deposition, the subordinate denies making such a statement to plaintiff.  There is no evidence Wampler ever spoke with the subordinate about plaintiff’s termination.  Nothing in the record indicates any such comments by Wampler, if made, were made within the scope of her employment.


With reference to David Starlin, the only evidence of his alleged remarks is in a deposition of another employee who did not hear any such remarks, but said another employee told her what Starlin supposedly said.  Another employee, Daryl Etcher, who was terminated at the same time as plaintiff, stated in an affidavit that Starlin told a subordinate that plaintiff’s termination was the result of an affair with Etcher.  The deposition of the subordinate who supposedly was told of this affair, however, does not support Etcher’s contention.  Nothing suggests Starlin’s alleged remarks were made within the scope of his employment.


Michelle Hennamen was supposed to have repeated statements she heard from David Starlin that plaintiff’s termination was for misappropriation of corporate resources.  There is no evidence that Hennamen’s supposed remarks were made within the scope of her employment.


Isaiah Brown was identified in an amended and substituted answer to an interrogatory as another manager who allegedly told two subordinates that plaintiff was terminated for misappropriation of Wellmark resources and that it was rumored she had cost the company $30,000.  Brown works in the information technology department of the company.  The department participated in the investigation of plaintiff’s use of company e-mail.  Plaintiff argues “a reasonable jury could believe that Brown, acting in his managerial capacity, was responsible for telling [plaintiff’s] co-workers that she was terminated for misappropriating office resources.”  Brown was not involved in the internal investigation of plaintiff.  He had no supervisory or management responsibility for plaintiff’s work and did not participate in the decision to terminate plaintiff’s employment.  One witness said that Brown said that plaintiff was fired because the company wanted to get rid of someone else and so plaintiff and another employee were fired so it would look like the company had a good reason, so he really did not know what happened.  The second witness said Brown said he thought it was because of the company time and resources used to organize the event for the community.  Even if the plaintiff could demonstrate Brown was acting within the scope of his employment, which she cannot, the statements Brown was alleged to have made fail to show he had personal knowledge of the reason for the firing; rather, he was only speculating and it would be difficult to find the statement slanderous.  


Defendant argues the evidence plaintiff sought to rely on to support her allegations was inadmissible hearsay evidence.  Plaintiff has relied in part on evidence of alleged slanderous statements made by employees of the company that were reported, not by a party to the alleged conversation, but rather by the statement of a witness who was not a party to the conversation, but who purportedly heard of the alleged conversation from a party to it.  Defendant contends such multiple-level hearsay is inadmissible.  Plaintiff argues the statements are not hearsay because they are not offered to prove the truth of the matter asserted, but only to prove the statements were made.  We need not decide whether or not the statements are admissible.  Even if we assume they are and we examine them in a light most favorable to plaintiff, she still has not demonstrated a genuine issue of fact about whether the individuals were acting within the scope of their employment.  See Huegerich v. IBP, 547 N.W.2d 216, 221 (Iowa 1996) (noting an employer can only be held liable for defamatory statements of employees “if the defamatory statement was published while the employee was acting within the scope of his or her employment”).  The district court did not err in granting defendant’s motion for summary judgment and dismissing this action.


AFFIRMED.

