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IN THE COURT OF APPEALS OF IOWA

No. 5-739 / 04-1581

Filed December 7, 2005

STATE OF IOWA,


Plaintiff-Appellee,

vs.

LARRY GOLSTON, JR.,


Defendant-Appellant.


Appeal from the Iowa District Court for Polk County, Robert B. Hanson, Judge.


Larry Golson, Jr. appeals the district court’s ruling denying him a new trial.  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Robert Ranschau, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Sheryl Soich, Assistant Attorney General, John Sarcone, County Attorney, and James Ward, Assistant County Attorney, for appellee.


Considered by Huitink, P.J., and Mahan and Hecht, JJ.

MAHAN, J.

Larry Golson Jr. appeals the district court’s ruling denying him a new trial.  Golston argues the district court abused its discretion when it refused to grant him a new trial after a witness recanted his testimony.  We affirm.


I.  Background and Facts


On November 25, 2003, Golston, William Celander, and an unidentified man pulled into a parking lot in a Ford Bronco.  Anthony Phillips Jr. was in the parking lot waiting for his father, Anthony Phillips Sr.; his cousin, Jeremy Garner; and girlfriend, Tearrow Brown, to purchase items from a nearby store.  Phillips Jr. recognized Golston and approached him.  Celander exchanged heated words with Phillips Jr.  He told Golston to “get the heat.”  Golston emerged from the Bronco with a handgun and told Phillips Jr. to back off.  Phillips Sr. came out of the store.  The men exchanged more heated words.  A cell phone dropped out of the Bronco sometime during the encounter.  Golston, Celander, and the unidentified man left with the Bronco.


Soon after, the unidentified man came back to the parking lot looking for the dropped cell phone.  The Phillipses tried to detain the man until the police arrived.  The man ran into an alley near the store.  The Phillipses followed.  When they reached the alley, Golston and Celander were waiting.  Celander pointed a handgun into the air and fired, then began firing at the Phillipses.  At trial, both Phillipses testified that Golston also fired a gun at them.  They claimed to have heard seven to eight shots.  Phillips Jr. was shot in the right thigh.


Garner and Brown also testified to hearing seven to eight shots.  Garner testified he saw both a white male and a black male carrying guns.
  A nearby off-duty police officer and a retired security guard reported hearing three shots.  A man working on a neighborhood house testified to hearing gunshots.  He claimed he saw a white male with a gun and a black male running.  The jury convicted Golston of intimidation with a dangerous weapon, felon in possession of a firearm, and carrying weapons in violation of Iowa Code sections 708.6, 724.26, and 724.4 (2003) respectively.


At Golston’s hearing for a new trial, the Phillipses changed their testimony.  Phillips Jr. testified that Golston might have had a BB gun in the parking lot, but that he just pointed his finger in the alley.  He claimed only Celander had a gun.  Phillips Sr. claimed he saw Golston with a gun in the parking lot, but “just assumed” he had a gun in the alley.  He said he did not actually see the gun in the alley, but could not say with certainty that Golston did not have a gun.


On cross-examination, the Phillipses testified that Golston attempted to contact Phillips Jr. before trial.  He allegedly offered them money to change their stories.  Both claimed their recantations were not a result of Golston’s offers.


Garner also recanted his testimony.  He claimed he was mistaken at trial and that Golston was not holding a gun in the alley.  After consulting with counsel, he recanted his testimony again.  He then testified that both Celander and Golston were holding guns in the alley.


The district court determined it did not believe Phillips Jr.’s recantation.  It concluded that, even taking the Phillipses’ testimony at face value, no new evidence was added to any material issue.  The evidence still showed that (1) Golston had a gun and threatened the Phillipses with it in the parking lot; (2) too many shots were fired too quickly to have been fired by one person; and (3) at least two other witnesses thought an African-American male was shooting a gun.  The court concluded there was sufficient circumstantial evidence and that the outcome in Golston’s trial would not have been different.  It denied Golston’s motion for a new trial.  Golston appeals.


II.  Standard of Review


A motion for a new trial based on a witness’s recantation is generally referred to as a motion based on newly discovered evidence.  See State v. Compiano, 261 Iowa 509, 516, 154 N.W.2d 845, 849 (1967); State v. Taylor, 287 N.W.2d 576, 578 (Iowa 1980) (noting the characterization of newly discovered evidence is not entirely correct because a motion based on witness recantation (1) points to other testimony as false and (2) alleges that the false testimony resulted in an unfair trial).  The district court is in a better position than an appeals court to determine whether newly discovered evidence would lead to a different result in a retrial.  Compiano, 261 Iowa at 516, 154 N.W.2d at 849.  As a result, the district court has wide discretion to review the entire matter.  Taylor, 287 N.W.2d at 578.  A witness’s recantation does not necessarily entitle the defendant to a new trial.  State v. Frank, 298 N.W.2d 324 at 328 (Iowa 1980).  The court must determine first whether the defendant received a fair trial and second whether a new trial would produce a different result than the first.  Id.  The courts view witness recantation testimony with the highest suspicion.  Jones v. State, 479 N.W.2d 265, 275 (Iowa 1992).  We are not required to believe the recantation.  Taylor, 287 N.W.2d at 578.  We will only disturb the district court’s conclusion if there is a clear abuse of discretion.  Id. 


III.  Merits


We conclude that the district court did not abuse its discretion in denying Golston a new trial.  First, witness recantations are suspicious; when bribery is alleged, the recantation is even more suspicious.  Second, the Phillipses and Garner testified without hesitation at trial that Golston brandished a weapon.  The Phillipses later recanted their testimony regarding Golston’s possession of a gun during the second altercation in the alley.  Neither, however, recanted their testimony that he pointed a gun at them during the initial encounter in the parking lot.  Third, “recantation” is a strong word to use with regard to what the witnesses actually testified.  Phillips Sr. stopped short of claiming his trial testimony as to the incident in the alley was false.  He still claimed Golston had a gun in the parking lot.  Garner never actually recanted at all.  Again, Phillips Jr. still claimed Golston pointed a gun, albeit possibly a BB gun, in the parking lot.  Fourth, the district court found Phillips Jr.’s recantation to be incredible.  Because the district court observes the witnesses, we give deference to its credibility determinations.  See Compiano, 261 Iowa at 516, 154 N.W.2d at 849; Taylor, 287 N.W.2d at 578.  For these reasons, we uphold the district court’s decision.


AFFIRMED.







� Golston is black while Celander is white.  The unidentified man with them was black.





