PAGE  
2

IN THE COURT OF APPEALS OF IOWA

No. 4-539 / 04-0159

Filed November 24, 2004

IN RE THE MARRIAGE OF JILL ELIZABETH LAW and JAMES DAVID LAW
Upon the Petition of

JILL ELIZABETH LAW,


Petitioner-Appellant,

And Concerning

JAMES DAVID LAW,


Respondent-Appellee.


Appeal from the Iowa District Court for Dubuque County, Lawrence H. Fautsch, Judge.  


Petitioner appeals the district court’s denial of alimony.  Respondent cross-appeals the property division.   AFFIRMED AS MODIFIED.


Robert Day Jr. of Day, Hellmer & Straka, P.C., Dubuque, for appellant.


Robert Sudmeier of Fuerste, Carew, Coyle, Juergens & Sudmeier, P.C., Dubuque, for appellee.


Heard by Sackett, C.J., and Vogel, Zimmer, and Hecht, JJ., and Nelson, S.J.*

*Senior judge assigned by order pursuant to Iowa Code section 602.9206 (2003).  

VOGEL, J.

Jill Law appeals a dissolution decree denying her traditional and rehabilitative alimony.  Jim Law cross-appeals the district court’s decision not to consider the “family fund” in the parties’ property division.  We agree with the district court; the “family fund” is a fictional debt not to be considered in the distribution of assets.  Considering the parties’ disparate earning capacity, we modify to award Jill rehabilitative alimony for education and retraining.  We affirm as modified.

I. Background Facts and Proceedings

Jill and Jim Law were married in 1986.  Jill filed a petition of dissolution of marriage on February 28, 2003.  Following a two-day trial, the district court entered a judgment and decree on December 11, 2003, awarding Jim assets valued at $449,304.00 and Jill assets valued at $335,238.00.  In order to equalize the asset distribution, the district court ordered that Jim pay spousal support to Jill at the rate of $1500.00 per month for six years.  In making the property distribution the district court found the “family fund” debt of $136,857.00, which Jim claimed was owed to his parents, did not exist, and therefore the court  did not consider the alleged debt in the property division.

On December 18, 2003, Jill filed a motion under Iowa Rule of Civil Procedure 1.904 asking the district court to modify and clarify its ruling regarding property equalization and alimony.  In so doing, Jill argued that although she is entitled to alimony, the equalization award should not be in the form of alimony, as alimony carries with it certain tax consequences not appropriate in a property award.  Jill requested instead that the district court equalize the property division by awarding her an additional $101,000.00 worth of Jim’s IRA and that the district court “make a clear and direct statement about its position on her alimony request without mingling it or confusing it with the property award.”  


On January 8, 2004, the district court entered an order recognizing that Jill was correct in her position that the inequitable property division should be rectified in the property distribution and not through a spousal support obligation.  The district court then awarded Jill an additional $101,000.00 of Jim’s IRA.  The district court then decided Jill was not entitled to rehabilitative alimony because, “no evidence was offered that [Jill] has any plan to improve or enhance her skills or to secure and maintain any particular kind of employment.”  The district court further determined that Jill was not entitled to traditional alimony because 

[Jill] was receiving considerably more property than [Jim] because of the $88,000
 given to the children by [Jim] which this Court determined to be intentional dissipation of marital assets.  It is also significant that [Jill] is employable and that [Jim’s]  business appears to be in a steady decline.

II. Scope of Review

We review a district court’s property division in a dissolution and award of alimony de novo.  Iowa R. App. P. 6.4; In re Marriage of Kurtt, 561 N.W.2d 385, 388 (Iowa Ct. App. 1998).  We examine the entire record and adjudicate anew the parties' rights on the issues properly presented.  In re Marriage of Knickbocker, 601 N.W.2d 48, 50-51 (Iowa 1999).  However, “we accord the trial court considerable latitude in making this determination and will disturb the ruling only when there has been a failure to do equity.”  Kurtt, 561 N.W.2d at 388.  

III. Issues

A.  Family Fund


We first address Jim’s contention that his “family fund” debt should have been considered in the property division.  The district court in its findings of fact stated, “[a]fter having considered the totality of the evidence presented on this issue, this Court concludes that there is no ‘family fund.’”  The court went on to state “[t]he preponderance of the evidence is that it was not until after the filing of the petition for dissolution of marriage that [Jill] first became aware of the alleged family fund” and that it is difficult to believe that Jim and his father entered into an oral agreement whereby Jim and Jill would be required to reimburse Jim’s father and mother for every major expenditure made to the family since 1986.  Jim acknowledges that deference is given to these findings of fact, but points out that we are not bound by them.

Upon our review, we agree with the district court’s finding; the “family fund” debt does not exist.  It is apparent Jim attempted to create this debt after Jill filed a petition for dissolution in an effort to deprive her of marital assets.  These averments are supported by numerous facts, including Jill’s testimony that she was not aware of this “debt” until after the dissolution was filed; Jim’s mother’s testimony that she manufactured the list of expenditures comprising the debt after Jill left Jim; and the testimony of Jim’s own accountant indicating that he never heard about the “family fund” until the summer of 2003 and that he could not tell whether the “family fund” was a bookkeeping system for keeping track of expenditures to various children in the Law family or a loan.  Furthermore, this debt is not mentioned in Jim’s 1995 affidavit of financial status filed in response to an earlier petition for dissolution filed by Jill, nor is it mentioned in Jim’s 2003 home mortgage refinancing application.


Incredibly, on June 16, 2003, in an attempt to legitimize the debt in preparation for the upcoming dissolution trial, Jim actually began making monthly payments of $1,481.49 towards the debt and continued doing so until the time of trial.   Not only do we find this act an attempt to create evidence for trial, we also note that it undermines Jim’s position with regard to alimony.  Specifically, Jim’s alimony argument hinges on whether we believe his statements regarding his annual income and his inability to maintain the standard of living he and Jill enjoyed during the marriage.  Jim argues his annual income has dropped from $378,367.00 in the year 2000 to $50,000.00, yet the amortization schedule for the “family fund” debt, drafted at his request, requires monthly payments totaling $17,777.88 per year.  These payments result in approximately forty percent of his claimed gross income being absorbed by this fictional debt.  Jim’s demonstrated ability to make these monthly payments suggests his income is greater than what he now claims it to be.  We conclude the district court correctly omitted consideration of the “family fund” debt in the property division. 

B.  Alimony

“Rehabilitative alimony was conceived as a way of supporting an economically dependent spouse through a limited period of re-education or retraining following divorce, thereby creating incentive and opportunity for that spouse to become self-supporting.”  In re Marriage of Frances, 442 N.W.2d 59, 63 (Iowa 1989) (citation omitted).  “Alimony is not an absolute right; an award depends on the circumstances of each particular case.”  In re Marriage of Wertz, 492 N.W.2d 711, 714 (Iowa Ct. App. 1992).  Those factors listed in Iowa Code section 598.21(3) (2003) are considered in determining whether to award alimony.  Id.  These factors include the length of the marriage, the age and health of the parties, the parties' earning capacities, the levels of education, and the likelihood the party seeking alimony will be self-supporting at a standard of living comparable to the one enjoyed during the marriage.  See Iowa Code § 598(3).  This is not a computation of dollars and cents, but a balancing of equities.  In re Marriage of Clinton, 579 N.W.2d 835, 839 (Iowa Ct. App. 1998).

The parties’ marriage lasted almost twenty years.  During this time the parties were in relatively good physical health aside from Jill suffering from tendonitis in both of her shoulders, resulting from her bricklaying work prior to the marriage.  However, Jill’s psychological health was problematic during the marriage, largely due to Jim’s controlling and demeaning treatment of her.  For instance, throughout the marriage Jim maintained total control of the family finances.  Jim kept the checkbook locked in his car, had the bank statements sent to his work, and would only allow Jill to take a blank check when she went grocery shopping.
  On one occasion, when Jill wrote a check for $25.00 over the grocery total in order to obtain some cash, Jim punished her by having their teenage daughter do the grocery shopping from that point forward.  Jim’s control was so complete that Jill did not even know how to use an automatic teller machine (ATM) until after filing for divorce.  As a result, Jill suffers from a lack of self respect, sense of isolation, and indecisiveness.   


Jim has a four-year college degree in business and has successfully run a business for about twenty years.  Jill dropped out of high school in tenth grade and subsequently obtained her GED.  While it is true that Jill received some training in bookkeeping from Jim’s father, this was not a formal education and whether it will aid her in obtaining employment is questionable.  Thus, Jill’s formal education and practical experience is considerably less than Jim’s.  Jill did express a desire to attend college on at least two different occasions during the marriage; however, Jim discouraged her from doing so.  Jill currently wants to obtain some type of training or education in order to make herself more employable, but did not have a definite retraining/education plan to present at the time of trial.  


For the purposes of the determining earning capacity, Jill agreed to have an gross annual income of $15,600.00 imputed to her.  We agree that this is a fair number.  Jim asserts, and the trial court found, that his salary of approximately $50,000.00 from Mr. Quix, a printing company started by his father, constitutes his entire gross annual income.  We view this number as artificially low. 

 First, in order to accept Jim’s stated salary of $50,000.00 as an accurate statement of Jim’s current annual income, we must ignore other evidence as to Jim’s income.  For instance, although detailed business records were not provided to us, the record does contain Jim’s federal and state tax returns from the last five years, including the schedule K-1s, which allow us to understand how much income and in what form the income has been reported by the parties. The major components of Jim’s income in 2002 and the respective percentage of Jim’s gross income from Mr. Quix were as follows:

Salary from Mr. Quix

$46,777.00

34.1%


Ordinary Dividends from Mr. Quix

$ 6,836.00

 4.9 %


Capital Gains from Mr. Quix

$22,048.00

16.0%


Short term capital loss ($6352.00)


Long term capital gain $28,399.00


Income from Mr. Quix
$51,427.00

37.5%


Other income (Gambling)
$10,560.00

 7.5 %

These same income components, and occasionally a few others, were present in every other tax year available for our review and demonstrate that Jim’s salary traditionally comprised only about 20% of his gross annual income and has never exceeded 34.2% of his gross income.  Thus, upon our de novo review of Jim’s federal and state income tax returns from the last five years, we can safely conclude Jim’s salary from Mr. Quix is just one means by which he draws his gross income.   Moreover, in an effort to refinance the mortgage on the marital home, Jim, just sixteen days prior to Jill filing her petition, listed his monthly income in a mortgage loan application as $16,989.92 per month, which translates into an annual income of $203,879.04.  Finally, as discussed above, Jim has demonstrated his ability to make significant monthly payments towards the “family fund.”  


Jim’s response to these facts is that “things have changed” and that although he had multiple sources of income from Mr. Quix every preceding year, he now only has one.  Jim’s sole support for this contention is his claim that Mr. Quix’s business has declined.  Jim asserts that the business’s reduced sales and the necessity for him to draw on Mr. Quix’s investment account (retained earnings) in order to provide himself with his “minimal salary” demonstrates the decline in business.


Once again, the lack of accounting records for the business prevents us from reviewing and determining the gross income and expenses of the business.  However, our review of the federal income tax returns for the past five years indicates that Mr. Quix has always been able to generate revenue sufficient for Jim to be able to withdraw income in a variety of forms.  However, with regard to the loss in sales, we recognize that Jim’s accountant did testify that, “over the last few years sales have been sliding” and that Jim’s decreasing reported gross income since 2000 supports this position.  Yet, following our review, we do not believe the loss in sales is as dramatic as Jim maintains.


In order to demonstrate a decline in total sales, Jim relies on an exhibit providing data on sales for only Mr. Quix’s top ten customers from 1998-2003.  Further, the exhibit does not adjust the customer data for each year, instead it establishes Mr. Quix’s top ten customers in 1998 and follows them through to 2003, thus not taking into account inevitable changes in the business’s customer makeup over this five-year period.
  Consequently, this graph is flawed in establishing whether Mr. Quix’s total sales diminished over the time period in question.  Furthermore, Jim’s implication that his income is directly tied to sales is not entirely sound.  For instance, sales to Mr. Quix’s “top ten customers” dropped $59,484.00 from 1999-2000, yet Jim’s gross income increased $65,310.00 during the same period.


Moreover, the information cited by Jim in support of his contention that he has had to draw on retained earnings is incorrect.  Jim first asserts that the business is operating at a net loss.  Jim’s support for this proposition comes from the testimony of his accountant indicating that for 2003, at least up to the point of trial, the business was operating at a net loss.  However, when questioned about this assessment, Jim’s accountant testified that this net loss means that up to the point of trial, Mr. Quix had not earned enough to cover a $45,000.00 salary if Jim chose to take it.  Thus, whether Mr. Quix operates at a loss has a lot to do with the size of salary taken by Jim.  

Further, Jim claims his accountant testified that Jim would have to draw on the business’s savings account in order to sustain a three to five-year salary of approximately $50,000.00.  This is simply not an accurate summary of Jim’s accountant’s testimony.  Jim’s accountant testified that he thought Jim could continue to draw a $50,000.00 salary for three to five years and that he based this estimate “on the value of the assets that are in the company and obviously they still are making some revenue.”  It was Jim, and not his accountant, who testified that he was maintaining his salary by pulling money out of retained earnings.  However, Jim’s accountant, in explaining his valuation of the business, did testify that Mr. Quix’s Vanguard fund constituted the business’s investment account and that this account was diminishing because Jim was relying on it “to finance the current year loss.”

Thus, Mr. Quix may be in decline, but the decline does not appear to be as dramatic as Jim asserts.  Therefore, after careful review, we conclude that Jim remains at a substantial economic advantage over Jill with regard to comparative  earning capacities.  Significant to this conclusion are the facts that Jill’s limited education and work experience will not allow her to live at a lifestyle anywhere near what she enjoyed during her marriage and that even if Jim’s annual income since the year 2000 has dropped from $378,367.00 to $50,000.00 as he now claims, his income is still 3.2 times greater than what has been imputed to Jill.  

The district court also found that “there clearly is a disparity between the earning of the parities” but nonetheless found Jill was not entitled to alimony.  The district court stated its denial of alimony was “primarily because there is not a substantially equal property distribution” because “of the $88,000.00 given to the children by [Jim] which this Court determined to be intentional dissipation of marital assets.”  This reasoning appears to indirectly reward Jim for the dissipation of assets.    In addition, we note that while Jim claimed an inability to afford spousal support, he demonstrated an ability to service a fictional debt of nearly $1500.00 per month.  While we acknowledge that Jill did not come to court with a definite plan to pursue additional skills or education, it is apparent that she will need some short-term financial support for retraining to even begin to match Jim’s earning capacity.  

To that end, we modify the district court’s ruling to award Jill rehabilitative alimony of $1500.00 per month for a period of five years.   Furthermore, we agree with the district court that the fictional “family fund” debt should not be considered in the property division.  Costs on appeal assessed to Jim. 
AFFIRMED AS MODIFIED. 

� Two months prior to the filing of the dissolution Jim gave the children $44,000 each as an irrevocable gift. The district court determined this was an intentional dissipation of marital assets and ordered that Jill receive $44,000.00 more than Jim in the property division in order to remedy this wrong.


� Aside from dominating Jill, other motivations for this behavior include: Jim’s cocaine addiction, which he apparently brought under control after Jill filed for dissolution of marriage in 1995, and Jim’s ongoing gambling addiction.


� For instance, SISCO is listed as Mr. Quix’s fourth best customer providing $27,737.00 worth of business in 1998.  SISCO ceased doing business with Mr. Quix in 2000 yet the graph leaves SISCO on the list as the fourth best customer.  By doing so Mr. Quix only has nine customers listed in its “top ten” customers for 2000-03.  Unless Mr. Quix only did business with nine customers in 2000-03 this exhibit cannot be considered accurate.  





