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IN THE COURT OF APPEALS OF IOWA

No. 4-540 / 04-0160
Filed October 14, 2004

IN RE THE MARRIAGE OF MARILYN A. MULLEN-FUNDERBURK and JACK D. FUNDERBURK
Upon the Petition of

MARILYN A. MULLEN-FUNDERBURK,


Petitioner-Appellant,

And Concerning

JACK D. FUNDERBURK,


Respondent-Appellee.


Appeal from the Iowa District Court for Scott County, Nancy S. Tabor, Judge.


Marilyn A. Mullen-Funderburk appeals from an order denying her petition to modify the parties’ dissolution decree and granting Jack D. Funderburk’s claim for an increase of child support for an adult child enrolled in college.  REVERSED AND REMANDED WITH INSTRUCTIONS.

Lawrence J. Lammers of McCarthy, Lammers & Hines, Davenport, for appellant.


Dennis D. Jasper of Stafne, Lewis, Jasper & Preacher, Bettendorf, for appellee.



Considered by Huitink, P.J., and Hecht and Eisenhauer, JJ.

HECHT, J.

Marilyn A. Mullen-Funderburk appeals from the district court’s denial of her modification petition and the district court’s determination of her post-secondary support obligation for her adult child.  We reverse that determination and remand for proceedings consistent with this opinion. 

I. 
Background Facts and Proceedings

Marilyn A. Mullen-Funderburk and Jack D. Funderburk were divorced in 1995.  The dissolution decree entered on August 29, 1995 granted Marilyn and Jack joint custody of their daughter, Kelly, and awarded her physical care to Jack.  

Marilyn was obligated to pay $408 per month in child support to Jack until “the minor child is eighteen or graduates from high school, whichever occurs later; is married; or sooner self-supporting.”  Marilyn’s child support obligation terminated upon Kelly’s graduation from high school in May 2003. Although the decree provided that Marilyn’s child support obligation was “subject to Iowa Code section 598.1(6) requiring support for a child between the ages of eighteen and twenty-two,” it did not specify the exact amount of post-secondary support for which each party would be responsible. 


In anticipation of Kelly’s graduation from high school, Marilyn filed a petition to modify the dissolution decree in May of 2003.  She requested the district court to provide for a post-secondary education subsidy under section 598.21(5A) (2003) in lieu of the child support obligation ordered in the original dissolution decree.   Jack resisted the petition to modify, and further asserted that Marilyn’s child support obligation should be increased because her earnings substantially increased after entry of the decree.


The district court found Marilyn’s gross annual income had more than doubled since the original decree was entered, but Jack’s had remained virtually constant.  At the time of the modification proceedings below, Marilyn’s gross annual earnings were $72,000.00, and Jack’s gross annual income was $37,700.00.  


The district court declined Marilyn’s request for a post-secondary educational subsidy pursuant to Iowa Code section 598.21(5A), finding that Marilyn failed to show good cause for modification of the decree.  The district court found, however, that Marilyn’s ability to pay child support had substantially changed since entry of the decree.  Based on the income levels of the parties,  Kelly’s needs, and the Child Support Guidelines, the district court ordered that “effective December 1, 2003, the Petitioner, Marilyn Mullen shall pay the sum of  $745 per month for the support of the child until she no longer qualifies for support.“  The district court further specified that Marilyn must pay such support payments directly to Kelly.


On appeal, Marilyn alleges that the trial court erred in applying the Child Support Guidelines to determine the amount of support due to Kelly, an adult college student.   Marilyn claims her obligation should be capped at thirty-three and one-third percent of Kelly’s total annual educational expense, consistent with section 598.21(5A)(a)(3) (2003).   Jack urges affirmance of the district court’s order and requests that Marilyn be required to pay his attorney’s fees in connection with defending this appeal. 

II.  
Standard and Scope of Review 

Our review of the denial of a petition to modify a dissolution decree, as with all actions in equity, is de novo.  In re Marriage of Walters, 575 N.W.2d 739, 740 (Iowa 1998).  We note that an award of appellate attorney fees is not a matter of right, but rests within this court's discretion. In re Marriage of Gilliam, 525 N.W.2d 436, 439 (Iowa Ct. App. 1994).

III.  
Discussion

Normally, parents have no duty to support their adult children absent some showing that the child is not physically or mentally able to provide their own care.  Johnson v. Louis, 654 N.W.2d 886, 887 (Iowa 2002); Davis v. Davis, 246 Iowa 262, 266, 67 N.W.2d 566, 568 (1954); Blahley v. Laba, 63 Iowa 22, 23-24, 18 N.W. 658, 658 (1884).  Iowa law recognizes an exception to this common law rule for the children of divorced parents, allowing a post-secondary educational subsidy to be ordered under Iowa Code section 598.21(5A) on showing of good cause.
  The subsidy is currently capped so that a parent may not be required to pay more than thirty-three and one-third percent of the total cost of post-secondary education.
  


On de novo review, we find Marilyn proved a substantial change of circumstances justifying modification of the dissolution decree.  As noted above, Marilyn’s child support obligation terminated under the decree in May of 2003 when Kelly graduated from high school.  Kelly’s enrollment at the University of Iowa and her achievement of majority together constituted a substantial change which supported Marilyn’s action seeking an adjudication of the extent of the parents’ respective obligations under section 598.21(5A). We conclude the district court erred in modifying the decree to require Marilyn to pay to Kelly substantially more than is authorized by section 598.21(5A).
 


The district court found the annual cost of attendance at the University of Iowa was $14,730.  We conclude the district court’s determination Marilyn should pay a monthly obligation of $745 per month substantially exceeds the amount Marilyn could be required to pay under Iowa Code section 598.21(5A)(a)(3).  

We therefore reverse the determination ordering Marilyn to pay $745 per month to Kelly.  We conclude the appropriate resolution of this matter requires remand to the district court for adjudication of the parents’ respective educational subsidy obligations. 

We next consider Jack’s request for appellate attorney’s fees.  Reasonable attorney fees may be awarded in modification proceedings.  Iowa Code § 598.36 (2003); Suss v. Schammel, 375 N.W.2d 252, 256 (Iowa 1985).  We note that an award of attorney fees is not a matter of right, but rests within the court's discretion. In re Marriage of Gilliam, 525 N.W.2d 436, 439 (Iowa App. 1994).  The parties’ ability to pay is considered when assessing whether fees ought to be awarded.  In re Marriage of Guyer, 522 N.W.2d 818, 822 (1994). While it is true that Marilyn’s ability to pay exceeds Jack’s, Marilyn prevailed on appeal.  We conclude the parties should bear the cost of their own representation on appeal.

REVERSED AND REMANDED WITH INSTRUCTIONS.

�Prior to a 1997 legislative change, the district court was authorized to order child support for the adult children of divorced parents while such children were engaged in post-secondary educational pursuits between the ages of eighteen and twenty-two. Iowa Code § 598.1(6) (1995).  See also, In re Marriage of Phares, 500 N.W.2d 76, 79 (Iowa Ct. App. 1993); In re Marriage of Lieberman, 426 N.W.2d 683, 685 (Iowa Ct. App. 1988); In re Marriage of Byall, 353 N.W.2d 103, 107 (Iowa Ct. App. 1984).





�See § 598.21(5A)(a)(3).  Before the 1997 amendment to chapter 598, the district court had broader discretion in allocating between the parents the cost of post-secondary education.  See In re Marriage of Wood, 567 N.W.2d 680, 682-83 (Iowa Ct. App. 1997) (affirming a post-secondary support obligation amounting to seventy percent of the total cost of education).  





� Where the amount of post-secondary child support is not fixed by a pre-1997 dissolution decree, “those [post-secondary support] obligations, if they arise, should be determined pursuant to Iowa Code section 598.21(5A).” In re Marriage of Rosenfeld, 668 N.W.2d 840, 849 (Iowa 2003).  The district court had no discretion to order Marilyn to pay child support for a non-disabled adult child outside the strictures of section 598.21(5A).





