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IN THE COURT OF APPEALS OF IOWA

No. 5-536 / 04-1723

Filed September 28, 2005

DARWIN BARR,



Petitioner-Appellant,

vs.

DIAMOND SCIENTIFIC and

ST. PAUL INSURANCE CO.,



Respondents-Appellees.


Appeal from the Iowa District Court for Polk County, Robert A. Hutchison, Judge.


Darwin Barr appeals the denial of his petition for a review-reopening hearing.  AFFIRMED.


Joseph L. Walsh of Hedberg, Owens, Hedberg, & Walsh, P.C., Des Moines, for appellant.


Patrick J. McNulty and Kristi A. Traynor, until her withdrawal, of Grefe & Sidney, P.L.C., Des Moines, for appellees.


Heard by Sackett, C.J., and Mahan and Miller, JJ.

MAHAN, J.

Darwin Barr appeals the denial of his petition for a review-reopening hearing.  He argues that (1) the legal standard used by the workers’ compensation commissioner violated Iowa Code section 86.14 (2003) and (2) the commissioner’s decision was contrary to substantial evidence.  We affirm.

I.  Background Facts & Proceedings

Barr was injured on the job at Diamond Scientific on November 15, 1988, when a thirty-pound bottle of water fell on his head.  Barr first sought medical care for the injury on December 30, 1988.  He began seeing Dr. Rodney E. Johnson, an orthopedic surgeon, in July 1989.  Dr. Johnson diagnosed Barr with cervical scondylosis, a degenerative disease of the spine.  In June 1990 Diamond Scientific terminated Barr.  Dr. Johnson performed three surgeries on Barr’s neck between February 1990 and March 1993.  In December 1992, Dr. Johnson noted that Barr’s chief complaints were neck pain and occipital headaches.  Barr also complained of numbness in his arms and hands.

Barr worked as a delivery truck driver from October 1992 to July 1994.  From July 1994 to August 1995, he worked laying floor covering as a helper to a friend.  That job ended when Barr’s friend became too ill to work.  Barr has neither worked nor applied for employment since August 1995.


The deputy commissioner heard Barr’s case in February 1996.  The original decision held Barr had an eighty-five-percent disability.  On appeal in 1997, the award was reduced to sixty-percent disability.


Barr moved to Arizona in 1998.  In 1999 he began seeing a doctor for headaches.  That doctor recommended conservative care treatment for the headaches.  He referred Barr to Dr. Robert Osborne of the Patient Advocacy Foundation for pain management.  It is unclear whether Dr. Osborne ever physically examined Barr, but he did prescribe opioids for his pain.  Dr. Osborne continued to increase the medication, though evidence shows there was no significant change in Barr’s condition.  Dr. Osborne diagnosed Barr with degenerative disc disease, posttraumatic headaches, and chronic pain syndrome, all relating back to the 1988 injury.  Dr. Osborne does not believe Barr could function at work because he would have to lie down two to four times in an eight-hour day.  He would recommend both a ten-pound maximum lifting restriction and no backward extension of the neck.

In 2001 Barr petitioned for reopening.  An independent panel of three doctors examined him.  They supported Barr’s previous diagnosis of degenerative spine disease, found the cause of his headaches were unclear, and found that there was no indication for further opioid medication.
  They recommended restrictions of (1) no backward neck extension and no work above shoulder level; and (2) no lifting over fifty pounds maximum and twenty-five pounds repetitively.
  Their findings were based on both independent medical examinations and a surveillance videotape of Barr moving about his home and neighborhood and driving his pick-up truck with no apparent difficulty.


The commissioner concluded, based on (1) Barr’s medical history of degenerative spinal disease; (2) the findings of the independent panel; and (3) the video surveillance, that Barr presented no unanticipated change of condition.  As a result, the commissioner refused to grant Barr’s petition for a review-reopening hearing.  The district court affirmed.  Barr appeals.

II.  Standard of Review

We review agency decisions pursuant to Iowa Code section 17A.19 (2003).  We reverse the decision if (1) there has been an error of law or (2) the decision is not supported by substantial evidence.  Williamson v. Fansteel, 595 N.W.2d 803, 805 (Iowa 1999).  See Iowa Code section 17A.19(10)(c), (f) (2003).  Otherwise, the commissioner’s “conclusions of law are binding on us if supported by substantial evidence when the record is viewed as a whole.”  Simonson v. Snap-On Tools Corp., 588 N.W.2d 430, 434 (Iowa 1999).  

III.  Merits

A.  Error of Law


Barr argues first that both the commissioner and the district court made an error of law by adopting a new standard for review-reopening claims.  Specifically, he argues that Iowa Code section 86.14 (2003) does not require the injured worker to show an unexpected change in condition to justify an increase in benefits.  The supreme court, in interpreting section 86.14, has stated:

Logic dictates that the circumstances giving rise to a decrease in earning capacity must not have been within the contemplation of the decision maker at the time of the original award.  That is so because if these circumstances were known or anticipated at the time of the initial award, they would logically be reflected in the original determination of industrial disability.  Thus, in a case such as this where the employee claims his earning capacity has decreased as the result of changes in his physical condition occurring after the initial award of benefits, the commissioner must determine (1) whether there has been a change in the worker’s condition as a result of the original injury, and (2) whether this change was contemplated by the parties at the time of any settlement or stipulation with respect to industrial disability or whether it was beyond what the commissioner contemplated at the time of the original assessment of industrial disability.  If such an unanticipated change has occurred, the commissioner must then determine the extent to which this deterioration has adversely affected the employee’s earning capacity.

Acuity Ins. v. Foreman, 684 N.W.2d 212, 217 (2004).

Barr argues that Acuity Insurance is limited to cases where the claimant alleges a change in physical condition.  We find neither limiting language in Acuity Insurance, nor reason to apply such here.  Additionally, we find no conflict between Acuity Insurance, upon which the commissioner and the district court relied, and Gosek v. Garmer & Stiles Co., 158 N.W.2d 731, 735 (Iowa 1968) (“[c]ause for allowance of additional compensation exists on proper showing that facts relative to an employment connected injury existed but were unknown and could not have been discovered by the exercise of reasonable diligence, sometimes referred to as a substantive omission due to mistake, at time of any prior settlement or award.”).  We conclude that the commissioner and the district court used the correct standard in determining whether to grant Barr’s review-reopening hearing.


B.  Substantial Evidence


Barr argues second that the commissioner’s decision lacks substantial support in the evidence.  Specifically, he argues the commissioner failed to address undisputed medical evidence of the worsening of Barr’s condition.  On the contrary, the commissioner’s decision details both Dr. Osborne’s and the independent panel’s findings.  It also specifies not only which of those findings the commissioner adopts, but also the reason for their adoption.  The case boils down to this:  Barr’s case for change of condition is based on an unsubstantiated, subjective idea of his degree of pain.  He has been diagnosed with the same affliction, degenerative spine disease, since his original hearing.  His symptoms, including headache, neck pain, and numbness in his arms and hands, have been noted several times both before and after that hearing.  Based on the above language from Acuity Insurance, we must recognize that the commissioner contemplated a worsening of Barr’s condition due to its degenerative nature and made his original award accordingly.  Dr. Osborne is the only doctor who believes Barr needs heavy narcotics and strict restrictions.  Three other independent doctors and video surveillance indicate otherwise.  None of the doctors, including Dr. Osborne, increased Barr’s physical or functional impairment rating from the sixty percent found at his original hearing.  We therefore find there is substantial evidence to uphold the commissioner’s decision.


AFFIRMED.

� The record indicates Barr is taking the following medications prescribed by Dr. Osborne: Hydrocodone, Cyproheptadine, Zanaflex, Oxycontin, and morphine through a Duragesic patch. 


� These lifting restrictions are less onerous than the restrictions originally placed on Barr.





