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IN THE COURT OF APPEALS OF IOWA 

No. 4-856 / 04-1774
Filed December 22, 2004

IN THE INTEREST OF D.S., M.A. and J.A.,


Minor Children,

C.K., Father of D.S.,


Appellant.


Appeal from the Iowa District Court for Polk County, D.J. Stovall, Judge.  


A father appeals the termination of parental rights to his child.  AFFIRMED.

Craig Long, of the Oliver Law Firm, Des Moines, for appellant-father.  


Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General, John Sarcone, County Attorney and Celene Coffman, Assistant County Attorney, for appellee.  

Heather Turner-Graves, Taylor Law Offices, Des Moines, for the father.


Amy Kepes, Youth Law Center, for the minor children.


Considered by Vogel, P.J., and Miller and Eisenhauer, JJ.

EISENHAUER, J.


A father, C.K., appeals the termination of parental rights to his child.  He contends he was deprived of his right to due process because the juvenile court failed to appoint him counsel during the underlying child in need of assistance proceedings (CINA).  We review his claim de novo.  In re C.H., 652 N.W.2d 144, 147 (Iowa 2002).


In May 2003, a CINA petition was filed on behalf of D.S.  R.S. was named the father of D.S.  The child was adjudicated a child in need of assistance on June 24, 2003.  In June 2003, C.K. was released from prison after a three-year incarceration.  He expressed interest in obtaining custody of D.S.  Paternity testing eliminated R.S. and established C.K. as D.S.’s father.  On July 18, 2003. C.K. filed a financial affidavit and an application for appointment of counsel, which was denied noting C.K. was “not a party.”


A dispositional hearing was held on August 15, 2003.  The order makes no mention of C.K. but released R.S. from the case.  C.K. appeared after the hearing was finished.  He was served with the notice of involuntary child custody proceedings (pursuant to the Iowa chapter 232B (Supp. 2003)) and a copy of the CINA petition and adjudication order.  C.K. testified at the termination hearing that he applied a second time for appointment of counsel, but never heard any result.   Careful inspection of the record finds no second application.  


After the dispositional hearing, C.K. told the Department of Human Services caseworker he was homeless.  C.K. gave her a phone number where messages could be left for him.  However, C.K. informed the caseworker he was leaving the state and would not return until September.  On August 25, 2003, C.K. left a message informing the caseworker he was still out of the state and asked the caseworker to contact him.  He left no phone number or address.  He claims the order given to him after the disposition hearing did not include the date of the next hearing.  The order is in the record and it includes the date of the next review hearing.  The trial court doubted C.K.’s testimony and we give credence to this finding.  In re C.W., 554 N.W.2d 279, 281 (Iowa Ct. App. 1996).  The review hearing order from February 9, 2004 makes no mention of C.K.  The order entered after a permanency hearing on April 26, 2004 makes no mention of C.K.  C.K. did not contact the DHS or the court about D.S. from August 2003 through August 2004.  

The termination petition was filed on June 14, 2004, and after service of original notice C.K. made application and was appointed counsel.  C.K. attended the termination hearing in September 2004.  


The juvenile court terminated C.K.’s parental rights to D.S. pursuant to Iowa Code sections 232.116(1)(b), (e), and (f) (2003).  C.K. does not appeal the grounds for termination, but instead contends he was denied due process when the court failed to appoint counsel for him prior to August 25, 2004.  Due process requires notice and an opportunity to be heard.  In re K.M., 653 N.W.2d 602, 607 (Iowa 2002).  C.K. was provided notice and an opportunity to be heard.  He did not follow up on his alleged second application for appointment of counsel.  He failed to appear at the review and permanency hearings.  He never raised the issue of appointed counsel in the CINA case.  C.K. was provided notice and 

court-appointed counsel in the termination of parental rights case.  He cannot fault the court for his failures.  Accordingly, we affirm.


AFFIRMED.



[image: image1.wmf]
_1164612610.bin

