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IN THE COURT OF APPEALS OF IOWA

No. 4-588 / 04-0382

Filed November 15, 2004

JOYCE ARLENE SHULTZ,


Petitioner-Appellee,

vs.

GARY BOVEIA LAW FIRM, Employer, and FARM BUREAU MUTUAL INSURANCE COMPANY, Insurance Carrier,


Respondents-Appellants.


Appeal from the Iowa District Court for Cerro Gordo County, Ronald H. Schechtman, Judge.


Gary Boveia and his insurer, Farm Bureau Mutual Insurance Co., appeal from the trial court’s judgment reversing the workers’ compensation commissioner’s decision denying benefits to Joyce Shultz.  DISTRICT COURT REVERSED; WORKERS’ COMPENSATION COMMISSIONER AFFIRMED.

Angela Althoff of Morain, Burlingame & Pugh, West Des Moines, for appellant.


Jackie Armstrong of Brown, Kinsey & Funkhouser, Mason City, for appellee.


Considered by Huitink, P.J., and Hecht and Eisenhauer, JJ.

HUITINK, P.J.
Gary Boveia and his insurer, Farm Bureau Mutual Insurance Co. (hereinafter referred jointly as Boveia), appeal from the trial court’s judgment reversing the workers’ compensation commissioner’s decision denying benefits to Joyce Shultz.  We reverse the ruling of the trial court and affirm the commissioner’s decision denying benefits.

I.
Background Facts & Proceedings

Shultz’s January 5, 2001, petition for workers’ compensation benefits stems from a back injury she sustained on August 18, 1997, while cleaning Boveia’s law office.  The record includes testimony from Sharon Schlick, a physician’s assistant who initially examined Schultz on August 22, 1997.  Schlick opined that Shultz suffered a lumbosacral sprain with questionable disc damage.  A MRI revealed Shultz exhibited “degenerative disc disease L2-S1 with small associated midline disc bulges but no definite evidence for disc herniation or spinal stenosis.” 

On December 16, 1997, Shultz was seen by Dr. Arnold Delbridge.  Dr. Delbridge’s diagnosis was that Shultz suffered from degenerative disc disease with severe disc disease at L5.  Shultz was released to return to work on December 22, 1997, with hour and bending restrictions.  

Thereafter, Dr. Steven Olsen at the Allen Occupational Health Clinic assumed care of Shultz on May 19, 1998.  In a letter dated September 22, 1998, Dr. Olsen wrote that Shultz suffered from severe degenerative disc disease.  He believed Shultz’s August 18, 1997, injury may have had a “transient increase in symptoms” of her disc disease, but she had now returned to her baseline and had reached maximum medical improvement.  Dr. Olsen felt “there is no impairment attributable to the injury suffered by Ms. Shultz on [August 18, 1997].”

An independent medical examination was performed on May 16, 2001, by Dr. Keith Riggens.  Dr. Riggens diagnosed Shultz as having “intervertebral disc disease, lumbar,” with a five percent impairment rating of the whole person.  He opined that Shultz’s injury on August 18, 1997, “resulted in a significant aggravation of the intervertebral disc disease of Ms. Shultz, converting her from an asymptomatic to a symptomatic state.”

On September 16, 2002, the deputy workers’ compensation commissioner “concluded that [Shultz] [had] not established the claimed causal relationship between her August 18, 1997, work incident and her claimed [temporary disability or] permanent disability.”  Specifically, the deputy found that “[Shultz] and her cohorts’ testimony [were] not found to be credible.”  The deputy found Shultz had established entitlement to payment for cushioned shoes prescribed by Schlick, and the cost of prescriptions prescribed between August 21 and September 7, 1997.  Shultz’s application for rehearing was deemed denied on October 24, 2002.  

On November 13, 2002, Shultz filed a request before the workers’ compensation commissioner for consideration of additional evidence including physical therapy reports, complete tax returns from 1997-2000, a written report of Dr. Delbridge, and an opinion by Kenneth Johnson.  The request was denied.  On appeal, the commissioner affirmed and adopted the deputy’s conclusions as final agency action.  Thereafter, on August 7, 2003, Shultz filed a petition for judicial review.  The trial court remanded the case to the commissioner for further proceedings and reversed the commissioner’s action “in (1) refusing to consider the additional evidence as it relates to the complete income tax exhibits offered by Shultz; and (2) the action of the agency in affirming the decision by the hearing officer and denying relief to the claimant.”  Boveia appeals this decision.

On appeal Boveia argues:

I. THE ARBITRATION DECISION ADOPTED AS THE FINAL AGENCY DECISION WAS REASONABLE AND SUPPORTED BY SUBSTANTIAL EVIDENCE IN THE RECORD WHEN REVIEWED AS A WHOLE.

II.
THE ARBITRATION DECISION ADOPTED AS THE FINAL AGENCY DECISION WAS NOT UNREASONABLE, ARBITRARY, CAPRICIOUS, NOR WAS IT CHARACTERIZED BY AN ABUSE OF DISCRETION ON THE PART OF THE PRESIDING OFFICER.

II.
Standard of Review


Our review under Iowa Code chapter 17A (2001) is for the correction of errors at law, not de novo.  Wal-Mart Stores, Inc. v. Caselman, 657 N.W.2d 493, 498 (Iowa 2003).  Our review is guided by Iowa Code section 17A.19(10).  This court shall reverse or grant other appropriate relief from agency action if the substantial rights of a claimant are prejudiced because the decision is not supported by substantial evidence, or is otherwise unreasonable, arbitrary, capricious, or an abuse of discretion.  Iowa Code §§ 17A.19(10)(f), (n).  The district court, as well as this court, is bound by the commissioner’s factual findings if they are supported by substantial evidence.  IBP, Inc. v. Harpole, 621 N.W.2d 410, 414 (Iowa 2001).  We consider all of the evidence in the record.  Dawson v. Iowa Bd. of Med. Exam’rs, 654 N.W.2d 514, 518 (Iowa 2002).  Evidence is not insubstantial merely because it would have supported contrary inferences.  Wal-Mart Stores, Inc., 657 N.W.2d at 499.  It is substantial when a reasonable mind could accept it as adequate to reach the same findings.  IBP, Inc. v. Al-Gharib, 604 N.W.2d 621, 632 (Iowa 2000).


“An agency’s action is ‘arbitrary’ or ‘capricious’ when it is taken without regard to the law or facts of the case.  . . . Agency action is ‘unreasonable’ when it is ‘clearly against reason and evidence.’”  Soo Line R.R. v. Iowa Dep’t of Transp., 521 N.W.2d 685, 688-89 (Iowa 1994) (citations omitted).  An abuse of discretion occurs when the agency action “rests on grounds or reasons clearly untenable or unreasonable.”  Schoenfeld v. FDL Foods, Inc., 560 N.W.2d 595, 598 (Iowa 1997).


III.
The Merits


Boveia argues the trial court erred in reversing the commissioner’s decision denying compensation benefits.  Citing Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467, 471 (Iowa 1990), Boveia asserts it is the deputy’s “duty to weigh proffered testimony and determine its credibility.”  Boveia further contends the commissioner correctly refused to consider the additional evidence offered by Shultz after the arbitration decision was final because it was not “newly discovered, which could not with reasonable diligence be discovered and produced at hearing.”  In response, Shultz argues the commissioner’s decision was based on incomplete information and therefore, was arbitrary and not supported by the evidence. 

In reversing the commissioner’s decision, the trial court stated:


After reading the proposed decision, affirmed by the agency, it gives new meaning to the words “arbitrary and capricious,” whether taken from the 1997 or the present administrative procedures act.  And that decision clearly is a determination of fact vested in the agency; is not supported by substantial evidence in the record when that record is viewed as a whole, including the determinations of veracity by the presiding officer and the agency’s explanation of why the relevant evidence in the record supports its material findings of fact.  Iowa Code section 17A.19(10)(f)(3) (2003).

The court went on to find the commissioner abused its discretion in refusing to consider the “complete schedules for the federal 1997-2000 income tax returns (Exhibits 4-7), and the W-2’s and 1099’s applicable thereto,” because this information supplemented incomplete evidence.  We disagree.

Our review of the record fails to support the trial court’s conclusion that the commissioner’s decision was arbitrary, capricious, unreasonable, or an abuse of discretion.  Moreover, we find substantial evidence supporting the commissioner’s decision.  See Al-Gharib, 604 N.W.2d at 632.  Shultz’s MRI, and the testimony of Drs. Delbridge, Riggens, and Olsen confirm Shultz suffered from degenerative disc disease.  Although a claimant is allowed full compensation as a result of workplace activities aggravating a preexisting condition,
 the deputy commissioner was presented with contradictory evidence as to whether the August 18, 1997, incident aggravated her condition.  Dr. Riggens opined that Shultz’s August 18, 1997, incident did in fact aggravate her preexisting condition, but Dr. Olsen believed Shultz suffered no impairment attributable to that incident.  It is entirely within the commissioner’s right to accept or reject any evidence found to be less reliable than other contradictory testimony.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 273 (Iowa 1995).  The commissioner specifically noted that Dr. Riggens’s findings were less credible because the findings were based primarily on Shultz’s unreliable statements of having no prior back pain before August 18, 1997.  

Moreover, it is well within the province of the commissioner to determine the credibility of witnesses.  E.N.T. Assocs. v. Collentine, 525 N.W.2d 827, 830 (Iowa 1994).  The deputy commissioner was in the best position to assess Shultz’s credibility, and the credibility of her witnesses.  Having determined substantial evidence supports the commissioner’s decision, we will not upset the findings on review.

Additionally, we find the commissioner did not abuse her discretion by declining Shultz’s offer of additional evidence following the arbitration hearing.  Iowa Administrative Code rule 876—4.28 (2001) provides the commissioner shall decide an appeal upon the record submitted to the deputy unless there is additional newly discovered material evidence that with reasonable diligence could not have been discovered at the time of hearing.  We will not overturn the commissioner’s decision to refuse additional evidence unless there was an abuse of discretion.  Temple v. Vermeer Mfg. Co., 285 N.W.2d 157, 160 (Iowa 1979).  Shultz has failed to prove the commissioner “exercised its discretion on untenable grounds or its exercise of discretion was clearly erroneous.”  See University of Iowa Hosps. & Clinics v. Waters, 674 N.W.2d 92, 99 (Iowa 2004); see also McSpadden v. Big Ben Coal Co., 288 N.W.2d 181, 197-98 (Iowa 1980) (finding no abuse in commissioner’s refusal to permit rebuttal evidence claimant could have anticipated as being necessary before the hearing); Temple, 285 N.W.2d at 160 (finding no abuse in exclusion of evidence obtainable prior to hearing).  

The commissioner’s decision denying compensation benefits is supported by substantial evidence and is not arbitrary, capricious, unreasonable, or an abuse of discretion.  Accordingly, we reverse the trial court's order and reaffirm the decision of the workers' compensation commissioner.
DISTRICT COURT REVERSED; WORKERS’ COMPENSATION COMMISSIONER AFFIRMED.

Eisenhauer, J., concurs; Hecht, J., dissents.

HECHT, J. (dissenting)


I respectfully dissent.  I would affirm the district court’s carefully reasoned and fully supported ruling in its entirety.  The agency’s decision was based on credibility findings adverse to Schultz.  Those findings are unsupported by substantial evidence in the record and some of them are based upon an erroneous interpretation of a provision of law.  I completely concur with the district court’s conclusion that the agency’s decision “gives new meaning to the words ‘arbitrary and capricious.’”


Schultz testified she had a history of working eight to ten hours per day during the week and an additional ten hours on Saturday and Sunday before the August 18, 1997 injury.  The agency found incredible Schultz’s claim that she was a “variable (sic) workhorse” before the injury, noting that Schultz’s W-2 wages for 1997 were only $2,622.
 The problem with this credibility assessment is that it was based on obviously incomplete information.  Schultz explained on cross-examination
 that her pre-injury labors produced gross business income 

that was not reflected in her reported W-2 wages.
  The agency nonetheless made crucial credibility findings based on the assumption that Shultz’s total earnings for the years 1997 and 2000 were reported as W-2 earnings.  These findings were based on false factual assumptions and are unsupported by substantial evidence in the record.  The findings are, in my view, also the product of an erroneous implied legal conclusion that the law required Schultz to report all income from her labors on her W-2 forms for the relevant years.     


After learning that the agency unexpectedly made crucial credibility findings based on a misunderstanding of the relevant pre-injury and post-injury income and an erroneous implied legal conclusion, Schultz filed both an application for rehearing before the agency and a written request for the consideration of additional evidence.  Specifically, she requested the agency to reconsider its arbitration decision in light of complete tax information.  The agency declined Schultz’s request.


Although the agency’s arbitration decision made other credibility assessments adverse to Schultz, they resulted from what the agency perceived as inconsistency between Schultz’s testimony about her work history and her W-2 earnings record.  Having already found Schultz incredible as a consequence of clear factual and legal errors, the agency found Schultz could not be believed in other particulars.  I conclude the agency compounded its errors when it arbitrarily and capriciously denied Schultz’s applications for reconsideration.  I would therefore affirm the district court’s Order of February 5, 2004 and remand this case to the agency for further proceedings as specified in that order. 

� See Floyd v. Quaker Oats, 646 N.W.2d 105, 110 (Iowa 2002).


� The agency compared the number of hours Schultz claimed to have worked during the seven and one-half months before the injury with her 1997 W-2 earnings and concluded “[i]t simply is not credible that claimant worked the hours she asserts prior to her injury given the de minimus return she would have received.”  The agency also made credibility findings adverse to Schultz based on Schultz’s post-injury 2000 W-2 earnings. 





� The district court’s decision fully details Schultz’s testimony which will not be repeated here. 





� Such income should, of course, be detailed on Schedule C of Schultz’s 1997 and 2000 tax returns which were not offered in evidence by either party at the administrative hearing.  Incomplete tax returns for the years 1997-2000 were in the agency record as exhibits 4-7.  As the district court noted, the parties had agreed on Schultz’s average weekly wage and the appropriate weekly compensation rate to be paid if the agency found the claim compensable, so one would not expect Schultz to have offered complete tax returns in the arbitration proceeding. 





