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IN THE COURT OF APPEALS OF IOWA

No. 4-637 / 04-0403

Filed November 15, 2004

STATE OF IOWA,


Plaintiff-Appellee,

vs.

SABRINA CHRISTINE McBRIDE,


Defendant-Appellant.


Appeal from the Iowa District Court for Black Hawk County, Joseph Moothart and J. G. Johnson, District Associate Judges.


Sabrina McBride appeals from the judgment and sentence entered by the district court following her guilty plea to possession of a controlled substance.  AFFIRMED.  


Linda Del Gallo, State Appellate Defender, and Robert Ranschau, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Bruce Kempkes, Assistant Attorney General, Thomas J. Ferguson, County Attorney, and Sue Swan, Assistant County Attorney, for appellee.


Considered by Mahan, P.J., and Miller and Vaitheswaran, JJ.

MAHAN, P.J.
Sabrina McBride appeals from the judgment and sentence entered by the district court following her guilty plea to possession of a controlled substance in violation of Iowa Code section 124.401(5) (2003).  She contends the district court erroneously denied her motion to set aside her guilty plea.  She further alleges she received ineffective assistance of counsel.  We affirm.

I. Background Facts & Proceedings.
On June 22, 2003, law enforcement officials arrived at McBride’s residence with an arrest warrant for her husband, Robert.  One of the officers observed a male visitor peek through the curtains.  Approximately fifteen minutes later, McBride and the visitor came outside and informed the officers Robert was not on the premises.  McBride verbally consented to a search of the apartment.  During the execution of the search, the officers found a small pipe containing burnt marijuana, a reflective glass surface with marijuana scratch on it, a small plastic bag containing marijuana scratch, and a used needle.  The search further revealed a large wooden box with the name “Robert” burned into it that contained several small plastic bags, one of which contained a trace of white powder, and a scale.  McBride denied having any knowledge of the items, but suggested they may have belonged to a woman who was staying at McBride’s apartment.  


McBride was arrested and subsequently charged by trial information with possession of a controlled substance.  On October 15, 2003, she submitted a written Alford plea of guilty to possession of marijuana.  A plea hearing was held on November 10, 2003.  After the court accepted her plea, McBride chose to immediately be sentenced.  The court discussed in detail the rights she would be giving up by proceeding immediately to sentencing.  Specifically, the court explained she would be precluded from challenging her plea because she would be unable to timely file a motion in arrest of judgment.  After determining McBride understood the rights she was waiving, the district court deferred judgment and ordered her to one year of supervised probation.  

A few weeks later, McBride was arrested for the second time on drug-related charges.  The State subsequently filed a complaint of probation violation.  On February 10, 2004, McBride filed a document entitled “Motion to Set Aside Guilty Plea; Motion to Dismiss.”  She argued a factual basis did not exist for her Alford plea.  The motion was argued during McBride’s probation revocation hearing on February 25, 2004.  The district court, considering her motion to be a motion in arrest of judgment, determined it was not only untimely, but also without merit and revoked her probation.  McBride appeals.  

II. Error Preservation.

On appeal, McBride avers the district court abused its discretion in denying her motion to set aside her guilty plea because a factual basis did not exist to support her plea.  The State asserts McBride’s error has not been preserved for our review because she failed to timely file a motion in arrest of judgment.  We note that during the probation revocation hearing, the district court judge considered McBride’s motion as a motion in arrest of judgment and determined it to be untimely.  We agree.  However, we still elect to reach the merits on McBride’s motion to set aside her guilty plea.  Iowa Rule of Criminal Procedure 2.8(2)(a) allows a motion to set aside a guilty plea to be made at any time prior to judgment.  Under this procedural rule, McBride’s motion was timely filed.
III. Refusal to Allow Withdrawal of Guilty Plea.
We review a trial court’s decision to grant or deny a request to withdraw a guilty plea for abuse of discretion.  State v. Ramirez, 400 N.W.2d 586, 588 (Iowa 1987).  We do not find an abuse of discretion unless the defendant shows it was exercised on grounds or for reasons clearly untenable or to an extent clearly unreasonable.  Id.  “We will uphold a refusal of permission to withdraw a plea of guilty where ‘a defendant, with full knowledge of the charge against him and of his rights and the consequences of a plea of guilty, enters such a plea understandably and without fear or persuasion.’”  Id. (quoting State v. Weckman, 180 N.W.2d 434, 436 (Iowa 1970)).


Generally, the court may determine a factual basis for a guilty plea by (1) inquiry of the defendant; (2) inquiry of the prosecutor; (3) examination of the presentence report; or (4) reference to the minutes of testimony.  State v. Hightower, 587 N.W.2d 611, 614 (Iowa Ct. App. 1998).  However, with respect to Alford pleas, the factual basis must be established independent of the defendant’s statements because the accused is denying guilt.  Id.  As to the merits of the charge of possession, our supreme court has indicated that proximity to contraband, standing alone, is insufficient to establish constructive possession for conviction purposes.  See State v. Atkinson, 620 N.W.2d 1, 4 (Iowa 2000); but cf. Fullenwider v. State, 674 N.W.2d 73, 77-78 (Iowa 2004) (noting possession can be inferred when contraband is found in a place that is accessible to the defendant and is subject to his dominion and control, or the joint dominion and control of the defendant and another).  In this case McBride’s proximity to the drugs was also accompanied by suspicious behavior.  The officers observed a social visitor open the curtains and quickly close them.  Further, McBride ignored the officers for a substantial period of time before she and her social visitor answered the door.  She denied having any knowledge of the contraband even though some items were in plain view.  In addition, the bedroom McBride shared with her husband contained marijuana and drug paraphernalia in the dresser.  The bedroom wastebasket contained a used syringe.  A wooden box containing a plastic bag with a trace of white powder, other plastic bags, a small scale, and marijuana residue was also located in the couple’s bedroom closet.  In the context of accepting an Alford plea, we conclude a judge could have a determined a factual basis for her plea existed based on the above factors.    

Further, the fact McBride knowingly and voluntarily chose to enter her plea of guilty and take full advantage of the plea agreement gave the trial court sufficient reason to deny the motion to set aside her guilty plea.  During the original plea hearing, McBride acknowledged it was in her best interest to plead guilty based on the evidence against her and the risks associated with going to trial.  She received the full benefit of her plea agreement.  “A defendant should not be permitted to enter a guilty plea, gamble on the sentence, and then move to withdraw the plea if [s]he is disappointed with the severity of the sentence imposed.”  State v. Whitehead, 163 N.W.2d 899, 902 (Iowa 1969).  Although we note the facts of Whitehead are not completely synonymous with the facts of this case, the principle is applicable.  McBride did not file her motion to withdraw her guilty plea until after she was arrested for a second time and faced entry of a final judgment against her on the original charge.  The fact that her expectation of a deferred judgment was at first granted and later revoked due to her own conduct is not a sufficient reason to permit her to withdraw her guilty plea, which the record discloses was entered into voluntarily and without persuasion.  See id.  For these reasons, we conclude the trial court did not abuse its discretion in denying McBride’s motion to withdraw her plea.

IV. Ineffective Assistance of Counsel.
McBride claims her trial counsel was ineffective for allowing her to enter an Alford plea of guilty when it wasn’t supported by a sufficient factual basis.  Our review of an allegation of ineffective assistance of counsel is de novo.  State v. Bergmann, 600 N.W.2d 311, 313 (Iowa 1999).  To establish a claim of ineffective assistance of counsel, a defendant must show (1) the attorney failed to perform an essential duty and (2) prejudice resulted from counsel’s error.  State v. Biddle, 652 N.W.2d 191, 203 (Iowa 2002).  Ordinarily we preserve claims of ineffective assistance of counsel raised on direct appeal for postconviction proceedings to allow full development of the facts surrounding counsel’s conduct.  State v. Atley, 564 N.W.2d 817, 833 (Iowa 1997).  “Even a lawyer is entitled to his day in court, especially when his reputation is impugned.”  State v. Coil, 264 N.W.2d 293, 296 (Iowa 1978).  However, we will resolve ineffective assistance of counsel claims on direct appeal when the record is adequate to decide the issue.  State v. Arne, 579 N.W.2d 326, 329 (Iowa 1998).  We have already determined in the preceding discussion there was a factual basis for McBride’s plea.  Therefore, we deny McBride’s claim of ineffective assistance of counsel and affirm her conviction and sentence.

AFFIRMED.
