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IN THE COURT OF APPEALS OF IOWA

No. 5-096 / 04-0520

Filed April 28, 2005

BOARD OF DIRECTORS OF THE

SCHALLER-CRESTLAND

COMMUNITY SCHOOL DISTRICT,



Petitioner-Appellee,

vs.

BRENDA NEWELL,



Respondent-Appellant.


Appeal from the Iowa District Court for Sac County, William C. Ostlund, Judge.


Brenda Newell appeals from a district court order affirming the Schaller-Crestland School Board of Directors’ decision to terminate her teaching contract.  AFFIRMED.


Gerald L. Hammond, Iowa State Education Association, Des Moines, for appellant.


Brian L. Gruhn, of Gruhn Law Firm, Cedar Rapids, for appellee.


Heard by Sackett, C.J., and Mahan and Vaitheswaran, JJ.

PER CURIAM
Brenda Newell appeals from a district court order affirming the Schaller-Crestland School Board of Directors’ (Board) decision to terminate her teaching contract.  We affirm.

I.
Background Facts & Proceedings


Brenda Newell was employed by the Schaller-Crestland Community School District for approximately twenty-one years, and at the time of her termination, was teaching kindergarten.  According to her certifications and endorsements, Newell was authorized to teach grades K-6; K-9 Physical Education; all subjects in 7th and 8th grades except Art, Music, Industrial Arts, and Special Education; 9th grade Reading; and K-12 athletic coach.  Pursuant to the superintendent’s notice of recommendation, the Board voted to terminate Newell’s contract, effective at the conclusion of the 2002-2003 school year, based on declining enrollment, budgetary restrictions, and reduction of kindergarten sections.  This decision was controlled by Article XIV of the master contract.  Article XIV provides in part:

A. Layoffs
The Board and administration will continuously study enrollment trends and budget as they relate to specific programs and educational levels.  Before the Board reduces size of the staff, careful analysis of the educational program will be made to insure the maintaining of a quality educational program.  Every attempt to reduce the staff by attrition will be made.

B. Criteria

Formal teaching evaluations, past and current are the most important criteria, because the goals of the administration and Board should be to provide the best education possible for students.  If a choice must be made between two or more teachers of equal skill, ability, competence and qualifications to do available work, consideration will be given to the teacher with greater continuous length of service in the district.


Newell appealed to an adjudicator, and the Board’s decision was reversed.  The adjudicator found:

The Statute provides that there must not only be a preponderance of evidence offered by an administration in support of “just cause,” but that there must be a preponderance of competent evidence presented in support of the notice and recommendations to terminate.  It is obvious from the reading of the transcript that no consideration was given at any time prior to the conclusion of the teacher’s case in chief to comparison between Newell and all the other teachers being retained in positions for which Newell was licensed except Salmon.

Thereafter, the Board appealed to the district court.  In reversing the adjudicator’s decision, the district court concluded:

[T]he record shows that a detailed comparison was made between Newell and the district’s other kindergarten teacher, Ms. Chris Salmon.  This detailed evaluation was most likely prompted by the specific vacancy to be filled. … However, the other affected teaching positions were not overlooked.  Principal Kwikkel compared Newell’s evaluations with all other teachers in the district who were in positions that Newell was certified to teach. … Mr. Kwikkel had spent a number of years personally making these evaluations and had intimate knowledge of not only their contents but their clinical portrayal by each of the compared teachers.  His conclusion was that her skills were inferior.  This Court believes this is what was contemplated by the Mackey decision and certainly provides competent evidence by which the school board may act.  Indeed, it is the function of the administrator to evaluate and compare.  This Court further finds that Principal Kwikkel would qualify as an expert in administration and certainly in a position to evaluate and render an expert’s opinion.

Newell appeals.


On appeal, Newell raises the following issues for review:

WHETHER THE SELECTION OF BRENDA NEWELL FOR STAFF REDUCTION WAS IN COMPLIANCE WITH THE COLLECTIVE BARGAINING AGREEMENT, AND, IF SO, WHETHER THAT COMPLIANCE WAS SUPPORTED BY A PREPONDERANCE OF THE COMPETENT EVIDENCE IN THE RECORD?


II.
Standard of Review


Our review of this termination decision is limited to the correction of errors under the seven standards set out in Iowa Code section 279.18 (2003).  Pocahontas Cmty. Sch. Dist. v. Levene, 409 N.W.2d 698, 699 (Iowa Ct. App. 1987).  The court shall give weight to the fact findings of the Board, especially concerning the credibility of witnesses, but shall not be bound by them.  Iowa Code § 279.18.  The burden of proof is on the district to establish by a preponderance of the evidence that there is just cause for termination.  Mackey v. Newell-Providence Cmty. Sch. Dist., 483 N.W.2d 5, 7-8 (Iowa Ct. App. 1992).

III. The Merits

Newell contends the Board failed to follow the provisions of the collective bargaining agreement when it terminated her teaching contract.  Specifically, she argues the Board was required to evaluate her skill and ability against all of the teachers in positions for which she was certified to teach, instead of only comparing her to the other kindergarten teacher, Kris Salmon.

“Before a teacher’s contract is terminated pursuant to the master contract, he/she must be evaluated in relation to all teachers in positions which those under consideration are certified to teach.”  Ar-We-Va Cmty. Sch. Dist. v. Long, 292 N.W.2d 402, 405 (Iowa 1980).  Newell believes her evaluations, as per the collective bargaining agreement, should have been compared to the other eleven K-5 teachers remaining at Schaller-Crestland Community School, and the four teachers in grades 6-8 who teach Math, Science, Language Arts, and Physical Education.  After reviewing the record, we find the Board did consider Newell’s evaluations through the testimony of David Kwikkel, the K-8 principal of the Schaller-Crestland Community School, who is responsible for personally evaluating the teachers that are in positions for which Newell is certified to teach.  

In its findings of fact, the Board noted:


Ms. Newell then provided, through Exhibit C, a District staff list outlining all teachers in the elementary and middle school.  Ms. Newell testified that she could teach the following positions: Transitional Kindergarten, Kindergarten, First Grade, Second Grade, Third Grade, Fourth Grade, Fifth Grade, Middle School Math, Middle School Science, Middle School Language Arts, Middle School P.E. and Middle School Title I.  Ms. Newell argued that the Superintendent in making his recommendation to terminate her contract failed to compare her to all the other teachers holding positions in areas in which she is qualified to teach.


In response, the Administration provided testimonial evidence by Mr. Kwikkel which compared Ms. Newell’s skill and ability to those teachers in positions in grades 6th through 8th that Ms. Newell would be qualified to teach.  Based upon his personal knowledge as the evaluator for all the teachers in grades K-8, Mr. Kwikkel testified that Ms. Newell’s evaluations, skills and abilities were less superior to the other comparable teachers in 6th through 8th grades, as well as all other teachers in T-K through 5th grade.  The particular comparisons made into the record with regard to the 6th through 8th grade teachers were between Ms. Newell and the following teachers who hold positions that Ms. Newell would be qualified to teach: Jim Jansen, Math; Doug Davidson, Science; Denise Pickhinke, Language Arts; Laurie Schmidt, Physical Education; Brenda Mentzer, Title I; Tricia Vohs, Title I.  Mr. Kwikkel testified that each of these teachers is highly qualified and have exemplary evaluations, as compared with Ms. Newell.  


While Ms. Newell pointed out that no documentary evidence was presented to compare the evaluations, skill and ability of Ms. Newell to the other 6th through 8th grade teachers, the Board finds that Mr. Kwikkel has personal knowledge of each teacher’s skill and ability (including Ms. Newell’s) as he was the individual who performed the evaluations for all the applicable teachers.  Additionally, Ms. Newell provided no evidence into the record to contradict Mr. Kwikkel’s testimony.  The evidence, therefore, supports the Superintendent’s position that Ms. Newell was the proper teacher to reduce based upon the skill and ability criteria in the master contract.   

Because Kwikkel personally completed the evaluations and testified before the Board that Newell’s qualifications, skills, and ability were of a lower standard than the other teachers retained in areas in which Newell was certified to teach, we find the Board’s decision is not in violation of the holding in Ar-We-Va Community School District, and is supported by a preponderance of the evidence.  See id.  The district court’s decision is affirmed.


AFFIRMED.

