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IN THE COURT OF APPEALS OF IOWA

No. 4-873 / 04-0636

Filed February 24, 2005

IN RE THE MARRIAGE OF MICHAEL P. ATWOOD and CAROLYN A. ATWOOD
Upon the Petition of

MICHAEL P. ATWOOD,


Appellee/Cross-Appellant,

And Concerning

CAROLYN A. ATWOOD,


Appellant/Cross-Appellee.


Appeal from the Iowa District Court for Linn County, Douglass S. Russell, Judge.


Carolyn A. Atwood appeals and Michael P. Atwood cross-appeals the decree dissolving their marriage.  AFFIRMED.


Frank Nidey of Nidey, Peterson, Erdahl & Tindal P.L.C., Cedar Rapids, for appellant.


Steven Howes of the Howes Law Firm, P.C., Cedar Rapids, for appellee.


Considered by Vogel, P.J., and Miller and Eisenhauer, JJ.

VOGEL, P.J.


Carolyn A. Atwood appeals and Michael P. Atwood cross-appeals the property division and alimony award of the decree dissolving their marriage.  Upon our review, we find both the property division and award of alimony equitable and therefore affirm.

I.  Background Facts and Proceedings.

Michael and Carolyn were married in 1972 and were both fifty-two years old at the time of trial.  Michael and Carolyn have three adult children.  Another son was killed in an automobile accident in 1992.  

Michael is in good health and capable of full-time employment.  He is a high school graduate with extensive work experience.  Following his graduation from high school he served in the Navy for four years.  He then worked several short-term jobs until he obtained employment with the Cedar Rapids Gazette.  He worked for the Gazette for sixteen years until February 2000.  In his final year at the Gazette, Michael’s income peaked at $92,753.00.  In June of 2000, Michael moved to North Carolina and obtained employment at the Fayetteville Observer where his highest annual income was $72,857.00.  In May of 2003 he left the Observer and has been unemployed ever since.    

Carolyn has a high school education and was the primary caretaker of the parties’ children.  She has not had a full-time wage earning job for twenty-six years.  However, she did work part-time as a nanny in the 1980s and as an antique dealer in the 1990s, but never earned more than $10,000.00 per year in these part-time endeavors. Carolyn is currently unemployed.  She does suffer from some health concerns, but none of these concerns prevent her from obtaining employment.  Carolyn does spend a large amount of time with her daughter, Tabitha, who has been diagnosed with bipolar affective disorder and depression.  However, Tabitha is an adult with a child. 

Michael filed a petition for dissolution in July 2002, and the matter was tried in February 2004.  In its decree the district court divided the property so that Michael received assets with a net value of $139,410.03 and Carolyn received assets with a net value of $176,827.36.  The court further ordered Michael to pay Carolyn alimony in the amount of $1,000.00 per month for a period of four years.  This alimony was intended to allow Carolyn to obtain sufficient education and training to enable her to become self-supporting at a standard of living comparable to what she enjoyed during the marriage.  Both Michael and Carolyn appeal.       

II.  Scope of Review

Dissolution of marriage proceedings are in equity and are accordingly reviewed de novo.  Iowa R. App. P. 6.4.  In re Marriage of Knickerbocker, 601 N.W.2d 48, 50 (Iowa 1999); Iowa R. App. P. 6.4.  The entire record is examined and rights on the issues properly presented are adjudicated anew.  In re Marriage of Beecher, 582 N.W.2d 510, 512-13 (Iowa 1998).   In equity cases, especially when considering the credibility of witnesses, the court gives weight to the fact findings of the district court, but is not bound by them.  Iowa R. App. P. 6.14(6)(g).

III.  Issues

Carolyn contends that the district court’s alimony award was inequitable and that it should be modified to award her traditional alimony of $2,000.00 per month until she reaches sixty-six years of age, at which time it should be reduced to one-fourth of Michael’s social security benefits.  Michael also claims that the alimony award was inequitable.  However, Michael argues that we should modify the decree to eliminate the alimony or reduce the award to no greater than $200.00 per month until Carolyn reaches the age of fifty-seven.  Carolyn further asserts that we should modify the property division to provide her with sixty-nine percent of the remaining retirement assets.  Michael contends the property division should remain as ordered by the district court unless alimony exceeds $200.00 per month, in which case the property division should then be modified to give him more of the undistributed retirement assets. 

A. Alimony

An award of alimony is not an absolute right, but rather depends on the circumstances of each particular case.  In re Marriage of Miller, 532 N.W.2d 160, 162 (Iowa Ct. App. 1995).  “The discretionary award of alimony is made after considering the factors listed in Iowa Code section 598.21(3).”  In re Marriage of Grady-Woods, 577 N.W.2d 851, 854 (Iowa Ct. App. 1998).  “We consider property division and alimony together in evaluating their individual sufficiency.”  In re Marriage of O’Rourke, 547 N.W.2d 864, 866 (Iowa Ct. App. 1996).  The district court, after considering these factors stated the following,

In reviewing the factors for an award of alimony set out in Chapter 598.21(3), the Court finds that the relatively long length of the marriage, 32 years, Carolyn’s health problems, her relatively low level of education for today’s job marketplace, her relative lack of training or employment skills, her lack of recent work experience and long absence from the job market all militate in favor of an award of alimony.

We agree, as these factors are evident in the record and do support an alimony award.  Moreover, the record supports the type of alimony awarded, rehabilitative.  See O’Rourke, 547 N.W.2d at 866 (noting that rehabilitative alimony serves to support an economically dependent spouse during a limited period of education and retraining).  Specifically, the facts indicate that Carolyn is not currently capable of being self-supporting and that she has fourteen years of employability before she reaches social security retirement age.  Thus, she is in need of some retraining or further education to attain self-sufficiency.  See id. (the goal of rehabilitative alimony is self-sufficiency).  As stated by the district court, “it is feasible for Carolyn to become self-supporting at a standard reasonably comparable to that she enjoyed during the marriage . . . it would be appropriate to award her alimony for a limited period of time . . . .”  The district court’s reasoning is sound.  We thus reject both Carolyn’s claim for traditional alimony and Michael’s claim that no alimony should be awarded.     

  We next turn to the amount of alimony awarded.  In making this  determination, the ability to pay alimony must be balanced against the needs of the recipient.  In re Marriage of Stark, 542 N.W.2d 260, 262 (Iowa Ct. App. 1995).  In so doing, it should be noted that,

[T]he spouse with the lesser earning capacity is entitled to be supported, for a reasonable time, in a manner as closely resembling the standards existing during the marriage as possible without destroying the right of the party providing the income to enjoy at least a comparable standard of living as well.

Id. (quoting In re Marriage of Hayne, 334 N.W.2d 347, 351 (Iowa Ct. App. 1983) (emphasis supplied by the Stark court). 
The record reflects that at the time of trial both Michael and Carolyn were unemployed.  The district court attributed this to neither making “a good faith effort to obtain employment” as both seemed to be “waiting for the Decree in this case to be entered before [making] any serious effort” to become employed.   The district court concluded both were employable.

Our review leads us to a similar conclusion.  Carolyn never testified that she could not obtain a job but rather that Tabitha’s medical condition required that she spend most of her time with her.  While we appreciate Carolyn’s attempts to support Tabitha’s needs, the district court factored this situation into its award.
  As for Michael’s efforts to obtain employment, he testified that he had “sent . . . the first wave of letters out and, you know – and I have made a few calls.”  He further testified that he “didn’t really expect a response [with the first wave of letters] . . . . [w]hen I get back is going to be about right to start a second wave of letters and making contacts to the publishers.”  The record indicates that Michael is capable of achieving an income of anywhere from $40,000.00 to $90,000.00.  Consequently, balancing Michael’s earning capacity with Carolyn’s need for rehabilitative alimony, we affirm the district court’s alimony award.  Should the circumstances of either party substantially change, either may seek modification of the decree.    

B.  Property Division
“The partners to a marriage are entitled to a just and equitable share of the property accumulated through their joint efforts.”  O’Rourke, 547 N.W.2d at 865.  Iowa courts do not require equal division or percentage division.  Id.  The criteria codified in Iowa Code section 598.21(1) should be considered in dividing property.  See id.

The record demonstrates, and the district court found, that Michael had control over several assets of the parties that were depleted during the marriage.  As the district court found, most of these assets were used for family purposes although Michael did receive considerably more of some of these assets.  In an effort to remedy any inequities, the district court divided the property so that Carolyn received property with a net value $37,417.33 greater than the net value of Michael’s distribution.
  On our de novo review of the record, we find the district court’s property division was equitable and therefore affirm the division of the assets of the marriage.  Costs on appeal are assessed one-half to each party.

AFFIRMED.  

� We also agree with the district court’s finding that “a period of spousal support for retraining or additional education would allow Carolyn the time to assist Tabitha in dealing with her current difficulties and in making arrangements for Tabitha’s care, medical treatment, [and] medication needs . . . .” 


� This equates to approximately 11.8% of the net value of the property divided.





