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IN THE COURT OF APPEALS OF IOWA

No. 5-599 / 04-0705

Filed August 31, 2005

IN RE THE MARRIAGE OF DOROTHY F. GOODMAN AND

JAMES L. GOODMAN

Upon the Petition of

DOROTHY F. GOODMAN n/k/a

DOROTHY THURSTON,


Petitioner-Appellant,

And Concerning

JAMES L. GOODMAN,


Respondent-Appellee.


Appeal from the Iowa District Court for Polk County, Don C. Nickerson Judge.


A mother appeals from a district court ruling that ordered each parent to pay one-third of a child’s postsecondary education expenses.  AFFIRMED.  


Patricia Shoff of Belin Lamson McCormick Zumbach Flynn, P.C., Des Moines, for appellant.


Barry Kaplan and Melissa Nine of Kaplan & Frese, L.L.P., Marshalltown, for appellee.


Considered by Huitink, P.J., and Vogel and Zimmer, JJ.

ZIMMER, J.

Dorothy Thurston appeals from a district court ruling that ordered Dorothy and her former husband, James Goodman, to each pay one-third of the postsecondary education expenses of the parties’ youngest child, Molly.  Upon our de novo review, Iowa R. App. P. 6.4., we affirm the district court.  

Dorothy’s and James’s obligations to contribute to their children’s postsecondary expenses have been addressed in three post-dissolution decree rulings.
  In 1996 the district court approved a stipulation between Dorothy and James that required each party to pay fifty percent of the college expenses of their oldest child, Kelly.  In 2002 the court entered a second ruling that, pursuant to Iowa Code section 598.21(5A) (2001), required each parent to provide one-third of the college expenses of their middle child, Abby.  Dorothy appealed and James cross-appealed from this ruling.  While the appeal and cross-appeal were pending the district court entered a third ruling that, pursuant to Iowa Code section 598.21(5A) (2003), required each party to pay one-third of the college expenses for their youngest child, Molly.  It is from this last ruling that Dorothy now appeals.  

Dorothy concedes that contributions to postsecondary education expenses are generally governed by Iowa Code section 598.21(5A), and that pursuant to section 598.21(5A)(3) a parent’s contribution shall not exceed thirty-three-and-one-third percent of the total cost of postsecondary education.  She asserts, however, that in 1996 she and James agreed each party would pay fifty percent of not only Kelly’s postsecondary education expenses, but also the postsecondary education expenses of Abby and Molly.  She further asserts that equity requires enforcement of the agreement.  See In re Marriage of Rosenfeld, 668 N.W.2d 840, 848 (Iowa 2003) (“In the usual context, parties to a dissolution are free to make agreements regarding the future college expenses of their children, which the courts may then enforce.”).
  We reject this claim for two separate yet interrelated reasons.  

After Dorothy appealed from the district court’s ruling regarding Molly, our supreme court entered its opinion in the appeal and cross-appeal from the second post-decree ruling.  See In re Marriage of Goodman, 690 N.W.2d 279 (Iowa 2004) (Goodman I).  The court rejected Dorothy’s claim that James should be required to pay one half of Abby’s college expenses pursuant to an alleged prior agreement “to treat Abby's and Molly's college expenses in the same manner as Kelly's college expenses. That is they each pay one half of Abby's eligible college expenses . . . .”  Id. at 283.  The court noted that the parties’ 1996 agreement was merged into the 1996 ruling, which was then subject to enforcement as a final court ruling, and not a separate agreement between the parties.  Id.  Looking to the four corners of the 1996 ruling, the court concluded the agreement to equally share college expenses was limited to those expenses incurred by Kelly.  Id.  

In her current appeal Dorothy again contends each party should be required to pay one half of a child’s postsecondary education expenses because in 1996 the parties agreed that each would bear fifty percent of the college expenses for all three daughters.  Other than the fact that Dorothy seeks to have this alleged agreement apply to Molly, rather than to Abby, there appears to be no meaningful difference between the current issue and the one decided adversely to Dorothy in Goodman I.  Accordingly, the doctrine of issue preclusion would appear to apply.  See Cornell v. State, 529 N.W.2d 606, 610 (Iowa Ct. App. 1994) (“Identity of issues requires the same facts and legal standards be used to resolve the issues.”).
   

However, even if the issue in this matter is somehow different from the issue presented in Goodman I, Dorothy cannot succeed.  In the current matter the district court specifically addressed the existence of a prior agreement regarding payment of Molly’s postsecondary education expenses.  After considering the testimony of both parties, the court rejected Dorothy’s claim that the parties agreed, in 1996, to equally divide all of the college expenses for all their children.  Upon review of the record, and giving weight to the trial court’s implicit assessments of credibility, see Iowa R. App. P. 6.14(6)(g), we find no reason to disagree with the court’s resolution of this issue.  Accordingly, we affirm the district court’s decision to apply section 598.21(5A), and require that each party bear no more than one-third of the total cost of Molly’s postsecondary education expenses.

In her brief on appeal, Dorothy requests clarification of certain language used by the supreme court in Goodman I.
  We do not believe this question is properly before us on appeal.  See Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa 2002) (“It is a fundamental doctrine of appellate review that issues must ordinarily be both raised and decided by the district court before we will decide them on appeal.”).  Moreover, we decline Dorothy’s invitation to sua sponte review and interpret a provision of the supreme court’s decision in the prior proceeding.    

Finally, we turn to James’s request for appellate attorney fees.  Such an award is discretionary and is determined by assessing the needs of the requesting party, the opposing party’s ability to pay, and whether the requesting party was forced to defend the appeal.  In re Marriage of Gaer, 476 N.W.2d 324, 330 (Iowa 1991).  After considering the relevant factors, we award James $500 in appellate attorney fees.  


AFFIRMED.   







�   Dorothy and James’s marriage was dissolved in 1992.  The dissolution decree did not address postsecondary education expenses, but retained jurisdiction to decide the issue.  


�   Dorothy asserts Rosenfeld carves out a second exception to § 598.21(5A), and allows the district court to order a parental contribution in excess of the 33.3% limit of § 598.21(5A)(3), even absent an agreement between the parties, so long as the contribution is in the child’s best interests.  Rosenfeld, however, only considered best interests within the context of whether a conditional postsecondary education subsidy stipulation should be enforced.  Rosenfeld, 668 N.W.2d at 858.  Nothing in the court’s holding created a separate and distinct best-interests exception to the legislatively-mandated limits of § 598.21(5A)(3).  Id. at 859.     


�   In addition to identity of issue, issue preclusion requires that the issue was “raised and litigated” in the prior action, “material and relevant to the [prior] disposition,” and “necessary and essential to the court's judgment.”  Cornell, 529 N.W.2d at 610.  If the issues are in fact identical, then there can be no dispute that, under the circumstances of this case, the remaining three requirements are also met.  


�   After concluding the district court had no authority to order child support for Molly after she turned eighteen and graduated from high school, the supreme court made the following statement:


This does not mean, however, that James and Dorothy do not have an obligation to support Molly after she graduates from high school. If Molly is entitled to a postsecondary education subsidy, the subsidy may begin upon graduation from high school if she is accepted for admission to a college, university, or community college, and the next regular term has not begun. Iowa Code § 598.1(8) (2001) [(defining “Postsecondary education subsidy”)].


Goodman I, 690 N.W.2d at 285.  Dorothy treats this language as prospectively ordering a postsecondary education subsidy for Molly, and asserts this court must clarify when the subsidy was to begin and end, as well as the amount of the subsidy.  








