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IN THE COURT OF APPEALS OF IOWA


No. 5-079 / 04-0847
Filed March 31, 2005

MICHAEL POTTHOFF, d/b/a HARDWOOD ASSOCIATES,


Plaintiff-Appellant,

vs.

PETER J. BUCHER, WENDEE D. BUCHER, TODD MABEN, d/b/a MABEN MASONRY, WELLS FARGO BANK, N.A., WELLS FARGO HOME MORTGAGE, as assignee of WELLS FARGO BANK IOWA, N.A., ADAMS DOOR CO., INC. OF DES MOINES, SASSMAN GLASS & MIRROR, L.C., INSULATION ENGINEERING, INC., and SUNDERLAND BROTHERS COMPANY,


Defendants-Appellees.

---------------------------------------------------

PETER J. BUCHER and WENDEE D. BUCHER,


Cross-Claimants,

vs.

WELLS FARGO BANK IOWA, N.A., and WELLS FARGO HOME MORTGAGE, as assignee of WELLS FARGO BANK IOWA, N.A.,


Cross-Claim Defendants.




Appeal from the Iowa District Court for Polk County, Karen A. Romano, Judge.


Plaintiff appeals a refusal to enforce a mechanic’s lien.  AFFIRMED.

Jerrold Wanek of Garten & Wanek, Des Moines, for appellant.


Michael L. McEnroe of McEnroe, McCarthy & Gotsdiner, P.C., West Des Moines, for appellees Peter and Wendee Bucher.


Jon Sullivan of Dickinson, Mackaman, Tyler & Hagen, Des Moines, for appellee Wells Fargo Bank, Iowa, N.A.


Heather L. Palmer of Davis, Brown, Koehn, Shors & Roberts, P.C., Des Moines, for appellee Wells Fargo Home Mortgage.



Heard by Huitink, P.J., and Miller and Eisenhauer, JJ.

EISENHAUER, J.
Peter and Wendee Bucher hired Taylor Homes, Inc. to build a house.  Taylor Homes in turn hired Michael Potthoff d/b/a Hardwood Associates to furnish material and labor for framing the house.  The Buchers acquired title to the property on February 25, 2002 and moved into the home in the summer of 2002.  Potthoff performed his work in March and April 2002.  When he was not paid in full by Taylor Homes (which eventually sought the bankruptcy court’s protection), he filed a mechanic’s lien on July 15, 2002.  He initiated this action to foreclose his mechanic’s lien on May 29, 2003.  The district court granted summary judgment to all defendants based on the conclusion (1) the Buchers had paid Taylor Homes in full and (2) Potthoff did not serve notice of the mechanic’s lien on the Buchers, as required by Iowa Code section 572.14 (2003).

On appeal, Potthoff contends error on both grounds.  We review a grant of summary judgment for the correction of errors of law.  Allied Mut. Ins. Co. v. Heiken, 675 N.W.2d 820, 824 (Iowa 2004).  We agree with the district court in both respects; however, only the second issue warrants discussion.

Iowa Code section 572.14(2) requires notice of a mechanic’s lien on “owner-occupied” dwellings be served on the owners by personal delivery; by restricted, certified mail with a return receipt; or by “personal service” as provided for in the Iowa Rules of Civil Procedure.  None of these methods was used.  Furthermore, section 572.14(3) sets forth the required contents of this notice.  It is not really disputed that the Buchers were owner-occupiers.  “‘Owner-occupied dwelling’ includes a newly constructed dwelling to be occupied by the owner as a homestead, or a dwelling that is under construction and being built by or for an owner who will occupy the dwelling as a homestead.”  Iowa Code § 572.1(4).  The deed to the property was recorded on February 25, 2002.  Potthoff’s petition asserts the Buchers owned the property as of February 25, 2002 and the mechanic’s lien states the Buchers owned the property as of that date.

This issue has been recognized as one in which any burden should be born by the industry and not homebuyers.  The purpose of section 572.14 is to “avoid hardship when the principal contractor goes into bankruptcy.”  Louie’s Floor Covering, Inc. v. DePhillips Interests, Ltd., 378 N.W.2d 923, 927 (Iowa 1985).  The legislature has concluded those involved in the construction industry are better able to look after themselves than are homebuyers.  Id.
Substantial compliance with section 572.14 is required.  See, e.g., Henning v. Security Bank, 564 N.W.2d 398, 402 (Iowa 1997).  Section 572.14(3) sets forth the contents of the required notice.
  Here, we have no compliance.  In his discovery responses, Potthoff conceded he did not send the notice required by section 572.14; however, he argues the Buchers would have received a copy of the mechanic’s lien from either his attorney or the clerk of court.  We assume, for the moment, that the Buchers received a copy of the mechanic’s lien.  We do not consider this substantial compliance, however, as the mechanic’s lien does not contain the statement to owner-occupiers set forth in section 572.14(3), which is the centerpiece of section 572.14’s required notice.  We cannot, under the guise of “substantial compliance,” excuse Potthoff’s failure to comply with this statute.

Potthoff’s next argues “the equities” should allow his action.  He argues in his appellate brief, “Weighing the equities, it is unfair to require a subcontractor to provide notice to an owner that they did not have actual knowledge of and [where the deed was recorded] were mere days before [Potthoff] began [his] work.”  Assuming we could be persuaded by this argument (which we are not), we would be unable to relieve Potthoff of his statutory obligations by resorting to invocations of “equity,” as equity follows the law.

Courts of equity can no more disregard statutory requirements than can a court of law.  They are bound by positive provisions of a statute equally with courts of law and where the contract is void because not in compliance with express statutory provisions, a court of equity cannot give validity to the contract.

Madrid Lumber Co. v. Boone County, 255 Iowa 380, 387, 121 N.W.2d 523, 527 (1963) (emphasis added).

Potthoff’s other attacks on the trial court’s ruling on the notice issue lack merit.  The trial court’s decision on the first issue is correct.  We affirm.


AFFIRMED






�  Section 572.14(3) provides:


The written notice required for purposes of subsection 2 shall contain the name of the owner, the address of the property charged with the lien, the name, address and telephone number of the lien claimant, and the following statement: 


"The person named in this notice is providing labor or materials or both in connection with improvements to your residence or real property. Chapter 572 of the Code of Iowa may permit the enforcement of a lien against this property to secure payment for labor and materials supplied. You are not required to pay more to the person claiming the lien than the amount of money due from you to the person with whom you contracted to perform the improvements. You should not make further payments to your contractor until the contractor presents you with a waiver of the lien claimed by the person named in this notice. If you have any questions regarding this notice you should call the person named in this notice at the phone number listed in this notice or contact an attorney. You should obtain answers to your questions before you make any payments to the contractor."





