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IN THE COURT OF APPEALS OF IOWA

No. 5-517 / 04-0908

Filed August 17, 2005

STATE OF IOWA,


Plaintiff-Appellee,

vs.

HENRY EARL DINKINS,


Defendant-Appellant.


Appeal from the Iowa District Court for Scott County, James E. Kelley, Judge.


Henry Dinkins appeals his conviction for failure to comply with the registration requirements of the sex offender registry, second offense.  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Robert Ranschau, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Martha Boesen, Assistant Attorney General, William E. Davis, County Attorney, and Julie Walton, Assistant County Attorney, for appellee.


Considered by Sackett, C.J., and Mahan and Zimmer, JJ.

MAHAN, J.

I.
Background Facts & Proceedings

Henry Dinkins was previously convicted of a crime which under Iowa Code section 692A.2 (2003) required him to register with the sex offender registry.  Dinkins also had a prior conviction for failure to comply with the registry requirements of chapter 692A.  In the present case, Dinkins was charged with failure to comply with the sex offender registry, second offense, in violation of section 692A.7.


At the beginning of the trial, the prosecutor read the charges, stating:


The said Henry Earl Dinkins, on or about the 16th day of January A.D., 2004, in the County of Scott, and State of Iowa:  did, having been convicted previously of failure to comply with the sex offender registry, fail to comply with sex offender registry requirements in violation of Iowa Code section 692A.7.

After the jury returned a guilty verdict, Dinkins stipulated that he had at least one prior conviction of failure to register as a sex offender.  Dinkins was convicted of failure to comply with the sex offender registry, second offense.  Dinkins now appeals, claiming he received ineffective assistance of counsel.


II.
Standard of Review

Our review of an allegation of ineffective assistance of counsel is de novo.  State v. Bergmann, 600 N.W.2d 311, 313 (Iowa 1999).  To establish a claim of ineffective assistance of counsel, a defendant must show (1) the attorney failed to perform an essential duty and (2) prejudice resulted to the extent it denied defendant a fair trial.  State v. Ceaser, 585 N.W.2d 192, 195 (Iowa 1998).


III.
Merits

Dinkins asserts he received ineffective assistance because his trial counsel did not object to the reading of the trial information which contained information about his previous conviction for failure to comply with the sex offender registry requirements.  The relevant portion of Iowa Rule of Criminal Procedure 2.6(5) provides:

A supplemental indictment shall be prepared for the purpose of trial on the facts of the current offense only, and shall satisfy the pertinent requirements of the Code, except that it shall make no mention, directly or indirectly, of the allegation of the prior convictions, and shall be the only indictment read or otherwise presented to the jury prior to conviction of the current offense.


The purpose of rule 2.6(5) is to ensure an accused a fair trial on the primary charge by requiring the preparation of a supplement indictment in which information about the defendant’s criminal history is deleted.  State v. Oetken, 613 N.W.2d 679, 687 (Iowa 2000).  “This protects the defendant from having the jury learn about the prior convictions when the trial information is referred to during trial of the primary charge offense, assuming those convictions are not otherwise admissible in evidence.”  State v. Berney, 378 N.W.2d 915, 919 (Iowa 1985).  Rule 2.6(5) is a mechanical device to withhold prejudicial allegations of prior violations from the jury.  State v. Cook, 565 N.W.2d 611, 614 (Iowa 1997).


The State posits that defense counsel may have had strategic reasons for not objecting.  In the absence of any evidence of strategic reasons for failing to object to a clear violation of rule 2.6(5), we are unwilling to assume such reasons.  We are also unwilling to assume there was no prejudice to Dinkins, when case law provides that the purpose of rule 2.6(5) is to “withhold prejudicial allegations of prior violations from the jury.”  See id.  Due to the possibility, however, that defense counsel may have had strategic reasons for failing to object, we determine the issue should be preserved for possible postconviction proceedings.  See State v. Truesdell, 679 N.W.2d 611, 616 (Iowa 2004) (“Ordinarily, ineffective assistance of counsel claims are best resolved by postconviction proceedings to enable a complete record to be developed and afford trial counsel an opportunity to respond to the claim.”).


We affirm Dinkins’s conviction.


AFFIRMED.









