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IN THE COURT OF APPEALS OF IOWA
No. 5-909 / 05-1613

Filed December 21, 2005

IN THE INTEREST OF K.K.,

Minor Child,

D.K., Mother,

Appellant.

________________________________________________________________


Appeal from the Iowa District Court for Dickinson County, David C. Larson, District Associate Judge.


A mother appeals a juvenile court order placing sole custody of her child with the father.  AFFIRMED.

Pamela Wingert of Wingert Law Office, Spirit Lake, for appellant.


Thomas J. Miller, Attorney General, Janet L. Hoffman, Assistant Attorney General, and Rosalise Olson, County Attorney, for appellee State.


Jack B. Bjornstad of Bjornstad Law Office, Spirit Lake, for appellee G.K.


James Hastings, Okoboji, guardian ad litem for minor child.


Considered en banc.

PER CURIAM

I.
Background Facts & Proceedings

Diana and Gregory are the parents of Kevin, born in 1993.  The parents are divorced and Diana had physical care of Kevin.  Diana became involved with Danny, a registered sex offender, in an abusive relationship.  In February 2004, Danny struck Kevin during an argument with Diana.  Danny was charged with domestic abuse and a no-contact order was entered.


Kevin was adjudicated to be a child in need of assistance (CINA) pursuant to Iowa Code sections 232.2(6)(b) (2003) (parent is imminently likely to neglect child) and (c)(2) (child is likely to suffer harm due to parent’s failure to supervise).  Diana failed to recognize the harm Danny presented to Kevin.  In June 2004, in the dispositional order, the juvenile court placed Kevin in the care of Gregory.
  Diana was permitted to have unsupervised visitation.


In January 2005, Diana sought a modification of the placement of Kevin.  Because Diana had allowed Danny to have contact with Kevin during unsupervised visits, the visits were changed to supervised in February 2005.  Diana attended only one supervised visit, and during this visit she made disparaging remarks about Gregory.  Diana stated that she ended her relationship with Danny in May 2005, but remained “just friends” with him.  In August 2005, the juvenile court denied Diana’s request to have Kevin returned to her care.  The court also denied her request to change back to unsupervised visitation.


In September 2005, the juvenile court entered a permanency order transferring sole custody of Kevin to Gregory.  See Iowa Code § 232.104(2)(d)(2) (2005) (providing that after a permanency hearing the court may “[t]ransfer sole custody of the child from one parent to another parent”).  The court noted Diana had recently been involved in an incident where she became extremely upset with Danny due to his involvement with another woman, and police officers were called to the scene.  Diana was reported to be intoxicated and incoherent.  The court concluded that the issue of domestic violence between Danny and Diana continued to exist.  The court again denied Diana’s request for unsupervised visitation.  Diana appeals.


II.
Standard of Review

Our scope of review in juvenile court proceedings is de novo.  In re K.N., 625 N.W.2d 731, 733 (Iowa 2001).  Although we give weight to the juvenile court’s factual findings, we are not bound by them.  Id.  Our primary concern is the best interests of the child.  In re E.H., 578 N.W.2d 243, 248 (Iowa 1998).


III.
Best Interests

Diana claims it would be in Kevin’s best interests to be placed in her care.  Diana asserts that she terminated her relationship with Danny.  When a parent seeks return of a child removed as a result of a CINA adjudication, the parent has the burden of proving by a preponderance of the evidence that the child will not suffer harm if returned home.  In re D.S., 437 N.W.2d 587, 588 (Iowa Ct. App. 1989).  In order to modify the placement of a child, there must be a showing of a material and substantial change in circumstances.  In re R.F., 471 N.W.2d 821, 824 (Iowa 1991).


On our de novo review, we determine that it is in Kevin’s best interests to place him in Gregory’s sole custody.  Diana has not shown a substantial change in the circumstances which led to the removal of Kevin from her care.  Diana continues to associate with Danny and to maintain a violent relationship with him.  She remains unable to see how this is detrimental to Kevin.  The evidence clearly shows Kevin would be subjected to adjudicatory harm if he were returned to Diana’s care.


IV.
Reasonable Efforts

Diana claims the State did not engage in reasonable efforts to reunify her with Kevin.  In particular, she claims she should have been granted unsupervised visitation.  Reasonable efforts include a visitation arrangement designed to facilitate reunification while protecting the child from the harm responsible for the removal.  In re M.B., 553 N.W.2d 343, 345 (Iowa Ct. App. 1996).  The nature and extent of visitation are controlled by the best interests of the child.  Id.

Diana failed to take advantage of the supervised visitation offered to her.  Also, during her one supervised visit she made inappropriate comments.  Furthermore, during the time Diana had unsupervised visits she permitted Kevin to have contact with Danny.  For all of these reasons, it was reasonable for the juvenile court to deny Diana’s request for unsupervised visits.


We affirm the decision of the juvenile court.


AFFIRMED.  

�   The juvenile court granted concurrent jurisdiction to the district court, and in July 2004, the parties’ dissolution decree was modified to give Gregory physical care of Kevin.





