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IN THE COURT OF APPEALS OF IOWA

No. 5-245 / 05-0182

Filed September 28, 2005

IN THE INTEREST OF M.P., II, D.O., and C.O.

Minor Children,

M.P., II, D.O., and C.O., Minor Children,


Appellants,

T.O., Mother,


Appellant.


Appeal from the Iowa District Court for Marion County, Terry L. Wilson, District Associate Judge.


The guardian ad litem and mother appeal the juvenile court’s decision in a permanency order placing the children in the custody of the father.  REVERSED AND REMANDED.

Kimberly Haddox of Ellis & Haddox, Indianola, guardian ad litem for appellant minor children.


Samuel Marks of Marks Law Firm, Des Moines, and Jeffrey Lipman of Lipman Law Firm, P.C., Des Moines, for appellant mother.


Wesley Chaplin of Kreykes Law Office, Pella, for intervenor grandparents.


Thomas J. Miller, Attorney General, Bruce Kempkes, Assistant Attorney General, Terry Rachels, County Attorney, and Marc Wallace, Assistant County Attorney, for State. 


Edward Bull of Bull Law Office, P.C., Des Moines, for appellee-father.


Heard by Sackett, C.J., and Huitink and Vaitheswaran, JJ.

HUITINK, J.

I.
Background Facts & Proceedings

Tonya is the mother of Michael, born in January 1998; Dakota, born in October 1999; and Colten, born in March 2001.  Dominic is the father of Dakota and Colten.  Tonya and Dominic are married, but they separated in June 2000, prior to Colten’s birth, and Tonya moved to Iowa.  Dominic had no contact with the children after the separation.


In February 2004 police officers found methamphetamine residue and syringes in Tonya’s home.  She is facing criminal charges.  The children were removed from her care and placed with the maternal grandmother, Kae, and her husband, David.  On May 5, 2004, a combined adjudication and dispositional order was entered finding the children were in need of assistance pursuant to Iowa Code sections 232.2(6)(c) (2003) (child is likely to suffer harm due to failure to supervise) and (n) (parent’s drug abuse results in child not receiving adequate care).  Dominic came to the hearing and did not object to the children’s placement with Kae and David.


After the children’s removal, Dominic contacted his children, Dakota and Colten.  Beginning in April 2004, Dominic had five visits with the children, of varying lengths of time from one hour to an entire weekend.  He also had some telephone contact with the children.  This was his first contact with Dakota in over four years, and his first contact ever with Colten.


At a November 2004 review hearing Dominic requested that Dakota and Colten be placed in his care.  The juvenile court determined it did not have enough information about Dominic’s situation and continued the children in the care of Kae and David.  The court allowed Kae and David to intervene in the proceedings.  At this hearing, Dominic presented evidence that Dakota and Colten were members of the Chickasaw Nation.   


A permanency hearing was held on January 19, 2005.  The Iowa Department of Human Services had requested a home study of Dominic’s home in Texas, but the results had not been received in Iowa at the time of the permanency hearing.  A social worker reported that she had been informed the Texas home study did not recommend placement with Dominic because of instability in employment and housing.  The juvenile court determined it would not wait for the home study.  The court concluded Dakota and Colten should be placed in the custody of Dominic.  Michael remains in the continued long-term care of Kae and David.


On February 3, 2005, the guardian ad litem filed a post-trial motion pursuant to Iowa Rule of Civil Procedure 1.904(2).  This motion was denied by the juvenile court on February 4, 2005.  The guardian ad litem and mother appeal, and the intervenor grandparents join in their arguments.


While this case was pending on appeal, the father filed a motion to transfer jurisdiction to the Chickasaw Tribal Court.  We remanded the case to the juvenile court for a determination of whether jurisdiction should be transferred to the tribal court, as permitted by section 232B.5(10).  The Chickasaw Nation declined the transfer, and the juvenile court determined the case should remain in the Iowa court system.


Following oral argument, we again remanded this case to the juvenile court.  We ordered that the record should be reopened to permit the submission of the Texas home study.  The home study did not recommend placing the children with Dominic, finding he lacked the financial means to care for the children, did not have a relationship with Colten, had missed fifty percent of his monthly visits, recently started a new job, and had not made any proper day care arrangements for the children.  Despite the recommendation of the home study, the juvenile court again ordered that the children should be placed with Dominic.


II.
Standard of Review

Our scope of review in juvenile court proceedings is de novo.  In re K.N., 625 N.W.2d 731, 733 (Iowa 2001).  We review both the facts and the law, and adjudicate rights anew.  Id.  Although we give weight to the juvenile court’s factual findings, we are not bound by them.  Id.  Our primary concern is the best interests of the children.  In re E.H., 578 N.W.2d 243, 248 (Iowa 1998).


III.
Placement with Father

The guardian ad litem, Tonya, Kae, and David all claim the juvenile court should not have placed Dakota and Colten in the custody of Dominic.  They claim the juvenile court improperly applied the law in this case by finding there was a clear preference for placement of the children with Dominic.  They also claim it would not be in the children’s best interests to place them with Dominic.


Even if there was a preference for placing the children with their natural father, Dominic, under section 232.101, see In re J.R.H., 358 N.W.2d 311, 319-20 (Iowa 1984), we determine it would not be in the best interests of the children to place them in his care.
  In particular, we are very concerned about Dominic’s lack of involvement with the children prior to their removal from Tonya’s care.  Dominic had not seen Dakota for about four years, and never seen Colten.  Even after April 2004, when he became more involved with the children, his visits were sporadic.  There are also concerns about separating the siblings.  Dakota and Colten had a close relationship with their half-brother, Michael.  The in-home worker reported, “Michael and his siblings need to maintain their sense of security and stability with reduced disruption due to separations and/or removal.” We also note that Tonya and Kae testified Dominic had been physically abusive to Michael.


The Iowa Department of Human Services worker noted that if the children were moved to Texas this would make it very difficult for Tonya to work on reunification.  The Department concluded it “cannot in good conscience recommend placement when there is not an approved home study in the receiving state of Texas.”  


The Texas home study noted that Dominic had recently been fired from his job for profanity.  Dominic stated he had a new job, but did not provide any documentation.  Even receiving income from his new job as reported, Dominic’s expenses exceeded his income.  Dominic did not have a telephone or a reliable vehicle.  In addition, Dominic did not have a concrete plan for daycare.  The home study also noted that Dominic did not have a relationship with Colten.  Furthermore, Dominic had not been visiting the children on a regular basis.  Based on all of these factors, the home study concluded it would not be in the children’s best interests to be placed with Dominic.



We conclude the best interests of the children dictate that they be kept in their current placement with Kae and David.  By all reports the children are doing very well in this placement.


IV.
Indian Child Welfare Act


On appeal, Dominic also claims that the federal and Iowa Indian Child Welfare Acts (ICWA) apply in this case.  See 25 U.S.C. § 1915 (1978);
 Iowa Code § 232B.9 (Supp. 2003).
  We first note that this issue was not addressed in the juvenile court’s permanency order.  We also note that Dominic is not claiming that he should receive a preference as to placement of the children because of ICWA.  He argues only “ICWA demands Native American children be kept together.”  It is clear, however, that no matter where Dakota and Colten are placed, they will be together.


We reverse the decision of the juvenile court and remand for further proceedings.


REVERSED AND REMANDED.


Vaitheswaran, J., concurs; Sackett, C.J., dissents.

SACKETT, C.J.  (dissenting)


I dissent.  I would affirm the juvenile court.  I am not ready to suggest that there does not remain a preference for placing children with a parent.  The parent-child relationship is constitutionally protected.  Quilloin v. Walcott, 434 U.S. 246, 255, 98 S. Ct. 549, 554, 54 L. Ed. 2d 511 (1978); Wisconsin v. Yoder, 406 U.S. 205, 233, 92 S. Ct. 1526, 1542, 32 L. Ed. 2d 15 (1972).  There is no evidence this father is not capable of caring for the children.  The juvenile court had the opportunity to observe him in the courtroom and recognized that he has made a substantial effort to be with the children and his lack of attending all visits was based on the difficulty and expense of travel.  Tonya is a meth addict and despite numerous services has not been able to resolve her habit and is not capable of caring for the children.   







�   The State initially joined in the arguments of the guardian ad litem and mother, but later withdrew its joinder.


�   The continued viability of the holding in J.R.H., 358 N.W.2d at 319-20, is in doubt after a 1998 amendment to section 232.102(1)(a).  See In re T.G., No. 03-0454 (Iowa Ct. App. Aug. 13, 2003) (finding the amended statute abrogated the holding in J.R.H.).


�   For foster care or preadoptive placements, the federal act creates an initial preference for “a member of the Indian child’s extended family.”  25 U.S.C. § 1915(b)(i).


�   The first preference for placement for foster care and preadoptive placements under the Iowa ICWA is also for “[a] member of the child’s extended family.”  Iowa Code § 232B.9(2)(a).





