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IN THE COURT OF APPEALS OF IOWA

No. 5-813 / 05-0482 

Filed December 7, 2005

STATE OF IOWA,


Plaintiff-Appellee,

vs.

BROCK DANIEL SWISHER,


Defendant-Appellant.


Appeal from the Iowa District Court for Story County, Thomas R. Hronek, District Associate Judge.  


Brock Daniel Swisher appeals his sentence following his conviction for assault causing bodily injury.  AFFIRMED.

Linda Del Gallo, State Appellate Defender, and Robert Ranschau, Assistant Appellate Defender, for appellant.


Thomas J. Miller, Attorney General, Mary Tabor, Assistant Attorney General, Stephen Holmes, County Attorney, and Timothy Meals, Assistant County Attorney, for appellee.


Considered by Zimmer, P.J., and Miller and Vaitheswaran, JJ.

MILLER, J. 


Brock Daniel Swisher appeals his sentence following his conviction for assault causing bodily injury.  He claims the district court abused its discretion in not granting him a deferred judgment.  We affirm.


The record reveals the following facts.  On November 19, 2004, at approximately 2:12 a.m. Iowa State University Officer Derek Doebel was on patrol when he spotted Swisher, a twenty-year-old Iowa State University student, in the parking lot of a Taco Bell.  Doebel saw Swisher strike the victim, fifty-year-old Herbert Custer, Jr., in the face.  When Doebel approached to investigate Swisher fled.  Doebel used a taser to apprehend Swisher.  Swisher was found to have a blood alcohol content of .216 shortly after the incident.  Custer sustained injuries to his nose, cheek, and lip from the assault. 


Swisher was charged by trial information with assault causing bodily injury, in violation of Iowa Code sections 708.1 and 708.2(2) (2003), for striking Custer.  He entered a written plea of guilty and the court accepted his plea.  A sentencing hearing was held.  Swisher requested, and the State recommended, that Swisher be granted a deferred judgment.  The sentencing court chose to instead impose a one-year jail term with all but ten days suspended.  On appeal Swisher argues the district court’s failure to grant him a deferred judgment constituted an abuse of the court’s discretion.


A sentence imposed by the district court is reviewed for errors at law.  Iowa R. App. P. 6.4; State v. Grandberry, 619 N.W.2d 399, 401 (Iowa 2000).  We review for an abuse of discretion or for defects in the sentencing procedure.  State v. Cason, 532 N.W.2d 755, 756 (Iowa 1995).  A sentence will not be upset on appeal unless the defendant demonstrates an abuse of trial court discretion or a defect in the sentencing procedure.  Grandberry, 619 N.W.2d at 401.

Sentencing decisions of the district court are cloaked with a strong presumption in their favor.  Where, as here, a defendant does not assert that the imposed sentence is outside the statutory limits, the sentence will be set aside only for an abuse of discretion.  An abuse of discretion is found only when the sentencing court exercises its discretion on grounds or for reasons clearly untenable or to an extent clearly unreasonable.

State v. Thomas, 547 N.W.2d 223, 225 (Iowa 1996) (citations omitted).


Pursuant to Iowa Code section 901.5 a deferred judgment was a sentencing option which could be exercised “in the discretion of the court” in this case.  Iowa Code § 907.3.  “When a sentence is not mandatory, the district court must exercise its discretion in determining what sentence to impose.”  Thomas, 547 N.W.2d at 225.  In considering sentencing options the court is to determine, in its discretion, which of the authorized sentences will provide both the maximum opportunity for the rehabilitation of the defendant and for the protection of the community from further offenses by the defendant and others.  Iowa Code § 901.5; State v. Hildebrand, 280 N.W.2d 393, 395 (Iowa 1979).  The courts owe a duty to the public as much as to defendant in determining a proper sentence.  State v. August, 589 N.W.2d 740, 744 (Iowa 1999).  The punishment should fit both the crime and the individual.  Id.  

In giving reasons for the sentence imposed the district court stated the following.

Wherever people are in this community, and that includes Campus Town at 2:00 in the morning, they ought to be free from a concern of having some other individual assault them and cause injury to them.

A deferral of judgment in this matter, frankly, would be seen by this Defendant and others who are similarly situated as a minimization of the seriousness of this behavior.  The Court must consider what will most fully provide for Mr. Swisher’s rehabilitation but, at the same time, the Court must consider what sentence will most fully provide protection to the community from further offenses by this Defendant and others who are similarly situated.  

Deferral of judgment would do little to provide protection to the community.  It would mean that the Court considered at the time of sentencing only positive factors associated with Mr. Swisher including his young age and lack of a previous criminal history.

It would also indicate, however, that the Court did not view this behavior as extremely serious.  To the extent that the court can take actions which will provide for protection of all members of the community from serious assaults, the Court should do so.  The community ought to expect it, and it certainly is not a decision that is made lightly.

. . .  If the court were to defer judgment in this matter today, I believe the only person who would be punished here would be the victim, and that’s certainly not an appropriate disposition.  

It is clear from these statements that the court balanced what would best provide for Swisher’s rehabilitation with the need to protect the community from further offenses by Swisher and others who are similarly situated, in accordance with the dictates of section 901.5.  We conclude the Court did not base its decision on grounds or for reasons that are clearly untenable or clearly unreasonable.  Accordingly, the district court did not abuse its sentencing discretion in sentencing Swisher to a largely suspended jail term and not granting him a deferred judgment.  

AFFIRMED.  

