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IN THE COURT OF APPEALS OF IOWA 

No. 5-554 / 05-0715
Filed August 17, 2005

IN THE INTEREST OF K.D., and S.D.,


Minor Children,

K.H., Mother,


Appellant.


Appeal from the Iowa District Court for Clinton County, Gary D. McKenrick, Associate Juvenile Judge.


Mother appeals the dismissal of a Child-In-Need-of-Assistance petition.  AFFIRMED.

David M. Pillers, DeWitt, for appellant-mother.


Thomas J. Miller, Attorney General, Bruce Kempkes, Assistant Attorney General, Mike L. Wolf, County Attorney, and Ross Barlow, Assistant County Attorney, for appellee-State.  


William Vilmont, Clinton, for father.


Thomas Lonergan of Mayer, Lonergan & Rolfes, Clinton, guardian ad litem for the children.


Considered by Mahan, P.J., and Hecht and Vaitheswaran, JJ.  

VAITHESWARAN, J.

Kim appeals an order dismissing the State's child-in-need-of-assistance petition with respect to two of her children, Shawn, born in 1998, and Kerri, born in 1999.  She contends there is clear and convincing evidence to establish that Kerri had been or was imminently likely to be sexually abused by her father.  Iowa Code § 232.2(6)(d) (2003).

In dismissing the petition, the district court stated:

Kerri is alleged to have made the initial allegation against her father on July 30th, 2004.  The allegation reportedly was made to her mother who contacted the Department of Human Services which commenced an investigation.  The child was unable to provide investigators with any corroboration for the mother's report throughout the course of an interview at the child protective center located in Cedar Rapids.  The child did not offer any corroborative statements for the mother's allegations until after involvement in play therapy for approximately one month.  Such corroborative statements occurred six weeks following the initial report.  Further, the child's statements in and of themselves do not support the inference that any contact that occurred, if it did occur, constituted a sex offense as defined in chapter 709, Iowa Code (2005).  Such a conclusion based on the language and descriptions given by the child only can be characterized as speculative.  Because substantial uncertainty exists concerning the conclusion to be drawn from the evidence supporting the allegations of the petition, the petitioner has failed to establish those allegations by clear and convincing evidence.

On our de novo review of the record, we concur with the district court's statements.  The Department of Human Services initially declined to confirm Kim's complaint of sexual abuse.  The Department's report noted that Kerri "was asked direct and indirect questions regarding sexual victimization.  Kerri did not directly report a history of sexual abuse being perpetrated upon her."  Kerri’s father was also interviewed for the report and told the investigator that Kim did not want him to have custody of the children and had tried to get people to lie for her.


The Department subsequently reversed course and confirmed a finding of abuse against Kerri’s father based on a statement by Kerri to her therapist.  The therapist reported that, in response to her question as to whether anyone had ever touched Kerri in her "potty," Kerri responded "yes.”


At the adjudicatory hearing, Kerri’s father testified he never sexually abused anyone.  He also noted his visits with Kerri had been supervised for approximately two years.  Finally, he stated Kerri acted out sexually on one occasion, which he immediately reported to authorities.  When he questioned Kerri about this episode, she told him that she had been touched by several individuals at her mother’s home.


It is clear this case turned on witness credibility.  As the State points out, "questions of witness credibility primarily fall within the bailiwick of juvenile courts."  See Iowa R. App. P. 14(6)(g); In re M.M.S., 502 N.W.2d 4, 5 (Iowa 1993).  We agree, and affirm the dismissal of the child-in-need-of-assistance petition.

AFFIRMED.

