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IN THE COURT OF APPEALS OF IOWA

No. 5-607 / 05-0080

Filed September 14, 2005

IN RE THE MARRIAGE OF JEAN E. GUY AND MARK W. GUY

Upon the Petition of

JEAN E. GUY,


Petitioner-Appellee,

And Concerning

MARK W. GUY,


Respondent-Appellant.


Appeal from the Iowa District Court for Jasper County, Peter A. Keller, Judge.


Mark Guy appeals the division of property in the parties’ dissolution decree.  AFFIRMED AS MODIFIED.

Bradley McCall of Brierly Charnetski, L.L.P., Grinnell, for appellant.


Lee M. Walker of Walker & Billingsley, Newton, for appellee.


Considered by Sackett, C.J., and Mahan and Miller, JJ.

MAHAN, J.

I.
Background Facts & Proceedings

Mark and Jean Guy were married on July 20, 1991.  It was a second marriage for both parties.  The parties entered the marriage with similar assets.  Mark had an interest in his former marital home worth $14,750 and a pension worth about $9000.  Jean owned a home worth about $27,000.  Both parties worked at Maytag Corporation in Newton, Iowa.


The parties separated in January 1994.  Thereafter, for the most part they maintained separate financial affairs.  Jean continued to carry Mark on her health insurance at no cost to herself.  The parties continued to file joint tax returns for calendar years 1994 and 1995 because of tax advantages.  Jean testified Mark sometimes stayed overnight at her house until 1999, but Mark disputed this.


Mark previously earned about $70,000 per year at Maytag, but his position was eliminated in April 2004.  Mark currently receives annual retirement benefits of $29,332.  Mark was fifty-six years old at the time of the dissolution hearing.  He has had some heart-related health problems in the past.  Jean was still employed at Maytag and has annual income of about $43,000.  She was fifty-five years old and in good health.


Jean filed a petition for dissolution of marriage in May 2004.  Although the parties had been separated for ten years, the court found the parties’ assets should be divided as of the date of the trial.  The court offset the parties’ pension benefits and determined Jean should receive $273.03 per month from Mark’s pension payment.  The court otherwise awarded the parties the assets in his or her possession.


Jean filed a motion pursuant to Iowa Rule of Civil Procedure 1.904(2) asking to receive a portion of Mark’s 401(k) account, which was worth $69,252.  Jean asked for one-half of the amount that accrued during the thirteen years of the parties’ marriage.  The district court granted this request and awarded Jean $14,196.67.
  Mark appeals.


II.
Standard of Review

Our scope of review in this equitable action is de novo.  Iowa R. App. P. 6.4.  In equity cases, especially when considering the credibility of witnesses, the court gives weight to the fact findings of the district court, but is not bound by them.  Iowa R. App. P. 6.14(6)(g).


III.
Property Division

Mark contends the property division was inequitable to him.  He asserts that Jean was not entitled to receive a portion of his pension benefits or his 401(k) account.  Mark asserts that because the parties were separated for such a long time before the dissolution, the assets should have been valued as of January 1, 1994.  In January 1994 Mark would have been entitled to pension benefits of only $548 per month.  Also, his 401(k) was worth about $9000.


The partners in a marriage are entitled to a just and equitable share of the property accumulated through their joint efforts.  In re Marriage of Dean, 642 N.W.2d 321, 325 (Iowa Ct. App. 2002).  Iowa courts do not require an equal division or percentage distribution.  In re Marriage of Campbell, 623 N.W.2d 585, 586 (Iowa Ct. App. 2001).  The determining factor is what is fair and equitable in each particular circumstance.  In re Marriage of Miller, 552 N.W.2d 460, 463 (Iowa Ct. App. 1996).


In dividing marital property, we generally consider the net worth of the parties at the time of the dissolution hearing.  In re Marriage of Muelhaupt, 439 N.W.2d 656, 661 (Iowa 1989).  We have recognized that there may be occasions when the trial date is not the most appropriate date to determine values.  In re Marriage of Driscoll, 563 N.W.2d 640, 642 (Iowa Ct. App. 1997).  However, there are many practical complexities in choosing a date other than the trial date to value assets.
  Campbell, 623 N.W.2d at 588.  “We continue to use the date of trial as the most appropriate date to value assets, while recognizing the need for flexibility in making equitable distributions based on the unique circumstances of each case.”  Id.

Even if we were to value Mark’s pension plan and 401(k) account at their 1994 values, there was insufficient evidence about the value of other assets at that time, or evidence of whether the parties even owned the same assets as they did at the time of trial.  Although this case is somewhat unique in that the parties were separated for approximately ten years, and they had little financial interaction, we conclude the district court properly valued the parties’ assets as of the date of the dissolution hearing.


We then look to the issue of whether, under current values, the distribution of property was equitable.  Aside from Mark’s 401(k) account, the parties have similar assets.  If Jean receives $273.03 each month from Mark’s pension benefit, Mark’s annual income would be reduced to $26,056.  Jean has annual income of $43,000 from her employment and, in addition, would receive $3276 in pension benefits, giving her a total of $46,376.  We conclude this result is inequitable.  We note that due to the parties’ long separation, they have done little to contribute to the financial welfare of each other.  We conclude Jean is not entitled to a portion of Mark’s pension plan.  


We determine, however, that Jean should receive $14,196.67 from Mark’s 401(k) account.  The amount represents one-half of the value of the 401(k) account which accumulated during the time of the parties’ marriage.  This leaves Mark with $55,055.33 in his 401(k) account, plus the full amount of his regular pension benefits, which amount to $29,332 each year.  Where parties have been separated a long period of time, and have been keeping separate finances, an unequal distribution of property may be equitable.  See In re Marriage of Tzortzoudakis, 507 N.W.2d 183, 186 (Iowa Ct. App. 1993) (finding that in situation where parties had been separated for thirty years, unequal distribution of property was equitable).


IV.
Attorney Fees

Jean asks for attorney fees for this appeal.  An award of appellate attorney fees is not a matter of right, but rests within the court’s discretion.  In re Marriage of Kurtt, 561 N.W.2d 385, 389 (Iowa Ct. App. 1997).  We consider the needs of the party making the request, the ability of the other party to pay, and whether the party making the request was obligated to defend the district court’s decision on appeal.  In re Marriage of Maher, 596 N.W.2d 561, 568 (Iowa 1999).  We determine each party should pay his or her own appellate attorney fees.


We affirm the decision of the district court as modified above.  Costs of this appeal are assessed one-half to each party.


AFFIRMED AS MODIFIED.






�   Mark worked at Maytag for 32.2 years, and this amount divided by the 13.3 years of the parties’ marriage is forty-one percent.  Forty-one percent multiplied by $69,252 is $28,393, and then divided by two is $14,196.97.


�   “A separation is often not a clear demarcation of time, as is a trial date.”  Campbell, 623 N.W.2d at 588.  Also, there is the possibility the parties may reconcile prior to the time of the dissolution.  Id.  We further note that it is often difficult to determine the value of all of the parties’ assets on some date in the past.





