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IN THE COURT OF APPEALS OF IOWA

No. 5-563 / 05-0866
Filed August 17, 2005

IN THE INTEREST OF B.W.-K,


Minor Child,

S.W., Mother,


Appellant.


Appeal from the Iowa District Court for Dickinson County, David C. Larson, District Associate Judge.


A mother appeals the district court’s termination of her parental rights.  AFFIRMED.

Pamela Wingert, Wingert Law Office, Spirit Lake, for appellant-mother.


Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General, and Rosalise Olson, County Attorney, for appellee-State.


John Sandy, Sandy Law Firm, P.C., Spirit Lake, for the father.


James Hastings, Okoboji, guardian ad litem for the child.


Considered by Zimmer, P.J., and Hecht and Vaitheswaran, JJ.

VAITHESWARAN, J.

Shelley appeals the termination of her parental rights to Brayde, born in 1997.  We affirm.

I.  Background Facts and Proceedings


By her own admission, Shelley is a drug addict.  She began using alcohol at the age of thirteen.  By the time she was nineteen, she was also using cocaine on a regular basis.  Shelley then moved to methamphetamine, which became her drug of choice for more than a decade.  She experienced only limited periods of sobriety, primarily when she was incarcerated, on parole, or in treatment.

Shelley’s drug use led to three confirmed child abuse reports.  Brayde was removed from her care and subsequently adjudicated a child in need of assistance.  Following his removal, Shelley continued to battle her addiction.  The Department of Human Services gave her three drug tests, all of which were positive for the presence of methamphetamine.  Shelley participated in five drug treatment programs.  She successfully completed only one.  The State eventually petitioned to terminate her parental rights.

The district court terminated Shelley's parental rights pursuant to Iowa Code sections 232.116(1)(f) (requiring proof of several elements including proof that child cannot be returned to parent’s custody) and 232.116(1)(l) (requiring proof of several elements including parent suffers from severe, chronic substance abuse problem and prognosis indicates child cannot be returned to parent’s custody within reasonable period of time).

On appeal, Shelley contends (1) the record lacks clear and convincing evidence to support termination under the provisions cited by the court, (2) the child’s best interests would not be served by termination, and (3) reasonable efforts were not made to reunify her with her son.  Our review of these issues is de novo.  Iowa R. App. P. 6.4.

II.  Grounds for Termination


Both termination provisions cited by the district court require the State to prove that the child cannot be returned to the parent’s custody.  Iowa Code §§ 232.116(1)(f)(4), (l)(3).  At the termination hearing, Shelley testified she was living in a residential treatment facility.  When asked if she felt that Brayde could safely be returned to her custody today, she responded “Today, no, I do not.”  She continued, “I wouldn’t feel comfortable having Brayde in my custody every day unless I had quite a few years of sobriety.”  This evidence alone is sufficient to establish the cited element.


In addition, a chemical dependency counselor who worked with Shelley testified she “had very grave concerns about [Shelley’s] ability to parent, because she has not been able to demonstrate any length of sobriety without being incarcerated.”  Based on her knowledge that Shelley was presently in an institutional setting, she stated, “[s]ix months of sobriety in a controlled atmosphere such as a correctional facility would not to me count as six months of recovery time with ongoing abstinence out in the world where you and you alone are responsible for your actions and behaviors.”

Similarly, a social worker who supervised visits testified Shelley: 

has not had a stable enough, healthy enough home where she ever was approved to have unsupervised visits in her home, or even to increase the contact throughout this whole time, it's been once a week, two-hour or less visits, so she’s not I guess proven to the Department of Human Services that she was clean or healthy enough to even increase that contact.  

We conclude the State proved Brayde could not be returned to Shelley’s custody.

 III.  Best Interests

Shelley next contends termination will not serve Brayde’s best interests.  In re C.B., 611 N.W.2d 489, 492 (Iowa 2000).  There is no question Brayde shared a bond with his mother.  A social worker and two school counselors confirmed this fact.  Despite this bond, all were troubled by the effect on Brayde of his mother’s cycle of sobriety and relapse.  One of them stated, 

I would love to see Shelley succeed in her treatment and maintain a healthy drug-free life style, I would love to be able to see this happen, but we’ve been at this for approximately 26 months, and I have to ask the question, how long is too long.  I guess I have to say at this point I don’t know that I’m willing to continue seeing that happen for him.  

Similarly, a Department employee testified,

[w]e have been involved with this family I want to say about 27 months, which is a significant amount of time in a child’s life, and he very much loves his mother.  And the infrequent contact and instability that is there with her has really hurt Brayde in many ways.  And it is really important that he have stability and know what’s going to happen and who is in his life.  And so based on that he needs to know where is he going to be and who are his parents and who is going to be involved on a daily basis with him in a healthy way.

Based on this evidence, we agree with the district court that termination of Shelley’s parental rights was in Brayde’s best interests.

IV.  Reasonable Efforts


The Department must make reasonable efforts toward reunification.  In re C.B., 611 N.W.2d at 492-93.  There is no question the Department did.  The agency contracted to provide family centered services beginning in January 2003.  Those services included “supervision, skill development and therapy and counseling.”  Shelley received supervised visits for most weeks between January 2003 and September 2004.  Visits were terminated at that point due to a positive drug test.  It is clear that reunification failed, not because of a lack of effort by the Department, but because of a lack of commitment by Shelley.

V.  Disposition


We affirm the termination of Shelley’s parental rights to Brayde.


AFFIRMED.

