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IN THE COURT OF APPEALS OF IOWA

No. 5-560 / 05-0874

Filed August 17, 2005

IN THE INTEREST OF B.L.R., M.R., and S.R.,

Minor Children,

H.K.R., Mother,


Appellant,

C.W.R., Father,


Appellant,

N.A., Grandmother,


Appellant.


Appeal from the Iowa District Court for Buchanan County, Daniel L. Block, Associate Juvenile Judge.

A mother, father, and maternal grandmother appeal from a juvenile court order which terminated the mother’s and father’s parental rights to their three children.  AFFIRMED.

Franklin Sauer, Independence, for appellant mother.


James Peters of Peters Law Offices, Independence, for appellant father.


Michael Bandy of Roberts, Stevens & Lekar, P.L.C., Waterloo, for appellant/intervenor grandmother.


Thomas J. Miller, Attorney General, Kathrine Miller-Todd, Assistant Attorney General, Allan W. Vanderhart, County Attorney, and Karl Moorman, Assistant County Attorney, for appellee-State.


Linnea Nicol, Waterloo, guardian ad litem for minor children.


Considered by Huitink, P.J., and Vogel and Zimmer, JJ.

ZIMMER, J.

A mother and father separately appeal from a juvenile court order which terminated the mother’s and father’s parental rights to their three children.  The maternal grandmother appeals the juvenile court’s denial of her request for placement of the children in her home.  Upon our de novo review, we affirm.

I. Background Facts and Proceedings
Holly R. and Cory R. are the parents of S.R., born December 18, 1994; M.R., born February 6, 1997; and B.R., born November 6, 2000.  Holly and Cory separated in 2001.  Cory was incarcerated throughout most of the juvenile court proceedings.  The family came to the attention of the Department of Human Services in September 2002 as a result of allegations that Holly was physically abusing M.R.  The children were removed from their mother’s care in November 2002 because two of the children tested positive for exposure to methamphetamine.  The department was also concerned with the lack of supervision of the children because of serious burns S.R. sustained while cooking without supervision.  

On February 10, 2003, the juvenile court adjudicated S.R., M.R., and B.R. as children in need of assistance (CINA) pursuant to Iowa Code sections 232.22(6)(b) and (c)(2) (2003).  At the disposition hearing on March 10, 2003, the court ordered that the children remain in the department’s custody due to ongoing concerns regarding Holly’s substance abuse and lack of supervision of the children.  The department was also concerned with Cory’s substance abuse and his unavailability due to his incarceration. The children were returned to Holly’s care in August 2003.  However, their reunification with their mother was short-lived.  In November 2003 the children were again removed from their mother’s care because of Holly’s continued use of methamphetamine.

The department provided numerous services to Holly after the children were removed from the home.  The department also began providing services to Cory in July 2004 upon his release from a residential facility.  Unfortunately, neither parent responded well to the services.  

The State petitioned to terminate Holly’s and Cory’s parental rights to their children on November 19, 2004.  Following a contested hearing, the court terminated Holly’s and Cory’s parental rights as to S.R., M.R., and B.R. on May 24, 2005.  The court also denied the maternal grandparents’ request for guardianship and placement of the children in their home.  Holly, Cory, and the maternal grandmother have appealed.  

II. Scope of Review

We review termination orders de novo.  In re R.F., 471 N.W.2d 821, 824 (Iowa 1991).  The grounds for termination must be proven by clear and convincing evidence.  In re T.B., 604 N.W.2d 660, 661 (Iowa 2000).  Our primary concern is the best interests of the children.  In re C.B., 611 N.W.2d 489, 492 (Iowa 2000).

III.
Discussion  

On appeal, both Holly and Cory contend there was not clear and convincing evidence supporting the statutory grounds for termination.  Holly also claims termination was not in the best interests of the children and termination of her parental rights violated her federal and state constitutional rights.
  

The juvenile court terminated Holly’s and Cory’s parental rights to S.R., M.R., and B.R. pursuant to Iowa Code sections 232.116(1)(d) and (f).  In order to terminate a parent’s rights under section 232.116(1)(f), the State must establish (1) the child is four years of age or older, (2) the child is in need of assistance, (3) the child has been removed for twelve of the last eighteen months or for the last twelve consecutive months, and (4) the child cannot be returned home.  Holly and Cory do not dispute the age, adjudication and time removal elements.  Rather, they assert the State failed to show by clear and convincing evidence their children could not be returned to their care.  We reject this assignment of error.

Holly has a lengthy history of substance abuse.  During the time her children have been removed from her care, Holly has struggled with substance abuse, mental health problems, and poor relationship choices.  She continued to abuse controlled substances during the CINA proceedings.  Holly tested positive for methamphetamine on June 26, 2004, November 18, 2004, and November 30, 2004.  She provided a diluted sample in December 2004.  Holly refused to provide a urine sample in July 2004, and she did not appear for drug tests requested in January 2005.  She was also difficult to contact for random drug tests, engaging in what the juvenile court aptly described as a game of “hide and seek” with the department.  Despite the positive drug test results, Holly testified at the termination hearing that the last time she had used illegal substances was in March 2004.  The record reveals that Holly’s attendance at outpatient drug treatment programs has been inconsistent and she failed to complete court-ordered mental health treatment.  

In addition to her own struggles with substance abuse, Holly has had a series of relationships with men who abuse illegal substances and engage in criminal activity.  Holly testified at the hearing that she resided in a rental home by herself.  However, the record reflects this residence was leased to her paramour, Don Mahood.  He has an extensive criminal history which includes conspiracy to manufacture methamphetamine and child endangerment.  A search warrant was executed on the residence occupied by Holly in February 2005.  During the search, the home was found to be in deplorable condition with “dog urine and dog feces everywhere.”  Officers also located items for the usage and concealment of illegal substances.  

Like Holly, Cory also has a lengthy history of substance abuse.  He has been minimally involved in the juvenile court proceedings concerning his three children because of his substance abuse and incarceration.  He had only one visit with his children in 2003, and he did not initially participate in reunification services.  Cory contacted the department in July 2004 and expressed a desire to become involved in his children’s lives again.  However, he was not consistent in attending appointments with the department, and he was difficult to contact in order to obtain random drug tests.  In September 2004 Cory tested positive for methamphetamine and marijuana.  

Cory’s supervised visits with his three children began in November 2004.  The in-home caseworker who observed these visits described his parenting ability as “minimal.”  The most recent psychological evaluation of Cory indicates he has “significant psychological problems . . . some of which would significantly interfere with his ability to nurture and protect his children.”  The record shows that Cory has continually neglected financial and emotional support of his children.  His living situation and employment circumstances are unstable.  After his release from the residential facility, Cory became involved in a relationship with a woman who also had a lengthy history of substance abuse.  Furthermore, Cory misrepresented his employment circumstances to the court at the termination hearing.  

Given the foregoing, we agree with the juvenile court’s determination that the children could not be safely returned to either their mother’s or father’s care at the time of the termination hearing.  Upon a careful review of the record, we conclude that clear and convincing evidence supports the juvenile court’s decision to terminate Holly’s and Cory’s parental rights to their three children under section 232.116(1)(f).
  


Even if the statutory requirements are met, termination of Holly’s and Cory’s parental rights must still be in their children’s best interests.  In re M.S., 519 N.W.2d 398, 400 (Iowa 1994).  In determining the children’s best interests, we consider what the future likely holds if they are returned to their parents.  See In re J.W.D., 458 N.W.2d 8, 10 (Iowa Ct. App. 1990).  “Insight for that determination is to be gained from evidence of the parents’ past performance for that performance may be indicative of the quality of future care the parents are capable of providing.”  In re A.J., 553 N.W.2d 909, 913 (Iowa Ct. App. 1996).

Both Holly and Cory have demonstrated they are unable to maintain a safe and stable environment for their children because of their continued struggles with substance abuse.  S.R., M.R., and B.R. have been in foster care for almost three years of their young lives.  The record clearly shows the harms that led to the children’s removal on two separate occasions continue to exist.  Children should not be forced to await endlessly the maturity of a natural parent.  C.B., 611 N.W.2d at 494.  At some point, the rights and needs of the children rise above the rights and needs of the parents.  In re J.L.W., 570 N.W.2d 778, 781 (Iowa Ct. App. 1997).  We agree with the juvenile court that termination of the mother’s and father’s parental rights is in the best interests of their three children.

We next turn to the maternal grandmother’s contention that the juvenile court erred in denying her request for placement of the children in her home.  Iowa Code section 232.117(3) lists the options for placement of children if the court terminates parental rights.  Iowa Code § 232.117(3).  The juvenile court has the authority to place the children with DHS, a suitable child-placing agency, a relative, or other suitable person.  Id.  There is no statutory preference for a relative.  In re R.J., 495 N.W.2d 114, 117 (Iowa Ct. App. 1992).  The paramount concern is the best interests of the children.

Nancy and Bill are the maternal grandparents of S.R., M.R., and B.R.  While the children were in foster care, Nancy and Bill exercised visitation with a view toward obtaining custody.  Although the grandparents’ home was suitable and they were able to care adequately for the children, the juvenile court concluded “that to place the children in their grandparents’ care would allow their mother unfettered access to the children where her chaotic lifestyle . . . will continue to cause chaos and turmoil in the children’s lives.”  

The record reveals that at the time of the termination hearing, Holly lived with her parents.  Testimony presented by the State indicates that Nancy enabled Holly in her drug use and poor relationship choices by justifying her behavior and suggesting the drug tests results are flawed.  "It is in the children's best interests to remove them from the detrimental influence of their parents and provide a custodian who is free from the assertion by the parents of their legal rights."  In re L.S., 483 N.W.2d 836, 840 (Iowa 1992).  We agree with the juvenile court’s conclusion that placement of the children in the maternal grandparents’ home would not be in the children’s best interests.

We affirm the juvenile court in all respects.

AFFIRMED.
� Holly argues termination of her parental rights violated her constitutional rights to equal protection and due process.  She also argues termination of her parental rights constituted cruel and unusual punishment.  We find Holly did not preserve error on these issues because she failed to raise these arguments during the juvenile court proceedings.  Meier v. Senecaut, 641 N.W.2d 532, 537 (Iowa 2002) (“It is a fundamental doctrine of appellate review that issues must ordinarily be both raised and decided by the district court before we will decide them on appeal.”).  


� Because we have affirmed on this ground, we need not address the other ground for termination relied on by the juvenile court.  See In re S.R., 600 N.W.2d 63, 64 (Iowa Ct. App. 1999) (“When the juvenile court terminates parental rights on more than one statutory ground, we need only find grounds to terminate under one of the sections cited by the juvenile court to affirm.”).





