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IN THE COURT OF APPEALS OF IOWA

No. 5-816 / 05-0896 

Filed December 21, 2005

IN RE THE MARRIAGE OF JASON ANDREW SCHEBAUM AND VALERIE ANN SCHEBAUM

Upon the Petition of

JASON ANDREW SCHEBAUM,


Petitioner-Appellant,

And Concerning

VALERIE ANN SCHEBAUM,


Respondent-Appellee.


Appeal from the Iowa District Court for Fremont County, James S. Heckerman, Judge.  


Jason Schebaum appeals from the district court’s order regarding visitation and child support.  AFFIRMED AS MODIFIED.


Richard H. Davidson of Davidson Law Firm, P.C., Clarinda, for appellee.


Suellen Overton of Overton Law Office, Council Bluffs, for appellant.


Considered by Sackett, C.J., and Vogel and Eisenhauer, JJ.

EISENHAUER, J. 


This is the second appeal in this case.  Jason Schebaum appeals from the district court’s order following remand from this court.  He contends the court abused its discretion in determining a visitation schedule.  He also contends the court erred in regard to its order of back child support.  Both parties request an award of appellate attorney fees.


Jason and Valerie Schebaum were married in July of 1999.  They have one child, Paige, born in January 1999.  The marriage was dissolved in January 2001.  In the decree dissolving the marriage, the district court granted the parties shared physical care of Paige, with care alternating between the parties every six months.  The physical care arrangement was to be reviewed by the court prior to Paige entering school in 2004.


In March 2003, Jason filed an application to modify the dissolution decree.  He requested he be granted physical care of Paige.  In November 2003, the district court denied the application.  Jason appealed to this court, and in In re Marriage of Schebaum, No. 04-0011 (Iowa Ct. App. June 23, 2004), we reversed the district court, ordering physical care of Paige be placed with Jason.  The case was remanded to the district court for “further proceedings not inconsistent with this opinion,” including consideration of a visitation schedule and child support.  


A hearing was held in the district court on March 28, 2005.  In its May 3, 2005 order, the court stated:

The Court finds that it would have awarded the parties joint physical care but for the Court of Appeals’ decision to award Jason physical custody.  It is clear to this Court that the circumstances of this case indicate Valerie should have more than what was once considered as routine visitation.

The court then granted Valerie visitation on alternate weeks from 3:00 p.m. Thursday to 6:00 p.m. Tuesday.  Valerie was also granted visitation from June 1 through June 14, July 1 through July 14, and August 1 through August 7 every year.  On August 15, the visitation would resume on alternate weeks.  Between the time of the remand from the Court of Appeals and the hearing to determine visitation, Valerie had visitation every Wednesday evening and alternate weekends.  


The district court then set Valerie’s child support obligation at $152.34 per month.  However, the court gave her a fifteen percent credit for extraordinary visitation, and ordered she pay $129.48 per month in child support.  The court further ordered Valerie to pay back child support of twenty dollars per month for sixty months.


We review the court’s order de novo.  See Iowa R. App. P. 6.4.  We first find the prior appellate ruling established the law of this case and is controlling on both the trial court and on this appeal.  Iowa Fire & Cas. Co. v. Iowa Dist. Court, 612 N.W.2d 101, 103 (Iowa 2000).  That decision explicitly rejected shared physical care.  However, in establishing visitation rights, our governing consideration is the best interest of the children.  In re Marriage of Stepp, 485 N.W.2d 846, 849 (Iowa Ct. App. 1992).  Generally, liberal visitation is in a child's best interest as it maximizes physical and emotional contact with both parents.  See Iowa Code § 598.41(1)(a) (2001).  


We conclude the visitation schedule ordered by the district court was not in the child’s best interest and contrary to the previous order of this court.  The district court noted it still felt shared care was proper in this case, and its visitation schedule is tantamount to a shared care arrangement.  We conclude the visitation schedule followed by the parties during remand should be continued.  The record supports our conclusion this visitation schedule is in the child’s best interest.  Accordingly, Valerie is entitled to visitation as agreed between the parties, but a minimum visitation of every Wednesday from 4:00 p.m. to 8:00 p.m. and every other weekend starting at 4:00 p.m. on Friday and ending on Sunday at 4:00 p.m.  Valerie shall have six weeks visitation during the summer when Paige is dismissed from school.  During this visitation, Jason shall have visitation with Paige as set forth above.  Additionally, Valerie shall have visitation on Mother’s Day, her birthday, and in even numbered years for the following holidays: New Year’s Day, Memorial Day, Labor Day, and Christmas.  In odd numbered years, Valerie is entitled to visitation on Easter, Independence Day, Christmas Eve and Thanksgiving.  Jason shall have the child on Father’s Day and his birthday.  Visitation shall take place on these holidays from 10:00 a.m. to 6:00 p.m.  Accordingly, Valerie is not entitled to a fifteen percent child support credit.  The proper amount of child support is $152.34 per month.  

Jason next contends the court erred in ordering Valerie to pay back support in the amount of twenty dollars per month over a five year period of time, amounting to $1,200 total.  The court gave no explanation of how it arrived at this figure.  Jason alleges Valerie owes a minimum of $1,549.44 if fifteen percent visitation credit is to be given, or $1,724.96 if visitation credit is not given.  We conclude Valerie must pay back child support at a rate of $152.34 per month from the time the first appellate court decision was issued on June 24, 2004 until the district court issued its order on May 3, 2005.  This support, covering a ten-month period, amounts to $1,523.40.  


Both parties request an award of their appellate attorney fees.  An award of attorney fees rests in the sound discretion of the trial court and will not be disturbed on appeal in the absence of an abuse of discretion.  In re Marriage of Wessels, 542 N.W.2d 486, 491 (Iowa 1995).  Awards of attorney fees must be fair and reasonable and based on the parties’ respective abilities to pay.  In re Marriage of Hansen, 514 N.W.2d 109, 112 (Iowa Ct. App. 1994).  We award Jason $1000 in attorney fees.


AFFIRMED AS MODIFIED.
