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IN THE COURT OF APPEALS OF IOWA

No. 5-552 / 05-0916 

Filed August 17, 2005

IN THE INTEREST OF F.B. and T.B.,


Minor Children,

C.B., Grandmother,


Appellant,

C.S., Mother,


Appellant.


Appeal from the Iowa District Court for Polk County, Carol S. Egly, District Associate Judge.  


A mother appeals from a juvenile court order terminating her parental rights to two children.  The children’s maternal grandmother appeals from that part of the termination order transferring guardianship and custody of the children to the Iowa Department of Human Services.  AFFIRMED ON BOTH APPEALS. 


Linda Channon Murphy of Murphy & Parks, P.L.C., Des Moines, for appellant-mother.


Alexandra Nelissen of Nelissen Law Office, Des Monies, for appellant-grandmother.


Thomas J. Miller, Attorney General, Kathrine S. Miller-Todd, Assistant Attorney General, John P. Sarcone, County Attorney, and Will Sales, Assistant County Attorney, for appellee-State.  


Rachael Seymour, Des Moines, guardian ad litem for minor children.


Considered by Sackett, C.J., and Mahan and Miller, JJ.  

MILLER, J. 

Cassandra is the mother of Tyson, born in July 2001, and Faith, born in April 2003 (“the children”).  Tyson’s father is unknown.  Faith’s putative father is Andrew.  Cindy is Cassandra’s mother.  Cassandra appeals from a May 13, 2005 juvenile court order terminating her parental rights to the children.  Cindy, as an intervenor, appeals from the part of the termination order transferring guardianship and custody of the children to the Iowa Department of Human Services (DHS).  (The juvenile court’s order also terminated any parental rights of Andrew to Faith, but his parental rights are not at issue in these appeals.)  We affirm on both appeals.    


Cassandra has suffered from bipolar affective disorder since early childhood.  She was sixteen years of age when Tyson was born.  When he was about three months of age she placed him in Cindy’s care, and Cindy and Cindy’s husband were established as his legal guardians.  


In early October 2003, when Faith was between five and six months of age, Cassandra consented to Faith’s temporary removal.  Faith was failing to thrive, Cassandra was facing a domestic abuse charge, and Cassandra continued to have bipolar disorder.  Faith was placed in Cindy’s temporary custody.  The State filed a petition alleging Faith was a child in need of assistance (CINA) and the court appointed counsel to represent Cassandra.  In November 2003 the juvenile court adjudicated Faith a CINA and continued her temporary custody with Cindy pending a disposition hearing.  Following a January 6, 2004 disposition hearing the court placed Faith in the temporary legal custody of the DHS for foster care placement.  Faith has thereafter remained in foster family care.  


On January 9, 2004 the State filed a petition alleging Tyson was a CINA, and the juvenile court appointed counsel to represent Cassandra.  The petition alleged Cassandra continued to have bipolar disorder, she was noncompliant with services, she was unable to parent safely and properly, and Cindy had let Cassandra have unsupervised access to Tyson despite the issues and problems Cassandra had in attempting to parent Faith.  Following an adjudication hearing the court found the allegations sustained, but withheld adjudication pending the disposition hearing and ordered that Tyson’s temporary legal custody and guardianship be placed with Cindy.  Following a May 26, 2004 disposition hearing the court adjudicated Tyson a CINA and placed him in Cindy’s temporary legal custody.  


As part of its May 26 disposition order the court appointed an attorney as guardian ad litem for Cassandra.  However, on June 7 the court relieved this guardian ad litem of his duties, finding “[t]he Public Defender’s Office does not recognize GAL’s for parents.”  


The State filed an application on November 3, 2004, seeking modification of Tyson’s placement.  As grounds it alleged:  “Custodian Cindy [ ] admits to using prescription medications prescribed to another person, suspicion of meth use & noncompliance with requests for UA’s.  Confirmation came back negative but suspicious.  Admits to being around persons who use methamphetamine.”  The juvenile court ordered Tyson placed in the temporary legal custody of the DHS and scheduled a modification hearing for November 24.  Following that hearing the court continued Tyson’s custody with the DHS, for foster home placement.  


On January 4, 2005, the State filed a petition requesting termination of Cassandra’s parental rights to the children, that the children remain in the custody of the DHS for foster care placement, and that the guardianship of the children be given to the DHS for purposes of adoption.  A hearing was scheduled for February 24, but continued to March 29.  Following the March 29 hearing the juvenile court terminated Cassandra’s and Andrew’s parental rights, revoked Cindy’s guardianship of Tyson, continued the DHS as custodian of the children, and appointed the DHS as guardian of the children.  Cassandra and Cindy appeal.  


We review termination proceedings de novo.  Although we are not bound by them, we give weight to the trial court’s findings of fact, especially when considering credibility of witnesses.  The primary interest in termination proceedings is the best interests of the child.  To support the termination of parental rights, the State must establish the grounds for termination under Iowa Code section 232.116 by clear and convincing evidence.  

In re C.B., 611 N.W.2d 489, 492 (Iowa 2000) (citations omitted).  


Cassandra claims the juvenile court: (1) violated her due process right to meaningful access to the courts when it refused to appoint a guardian ad litem to assist her in understanding, and being understood in, developing the case permanency reunification plan and the proceedings in which her parental rights were terminated; (2) violated her due process right to fundamentally fair procedures when it refused to appoint a guardian ad litem to assist her in understanding, and being understood in, the proceedings in which the case permanency plan was adopted and her parental rights were terminated; and (3) denied her equal protection of the law when it refused to appoint a guardian ad litem to assist her in understanding, and being understood in, the development of the case permanency reunification plan and the termination of parental rights proceeding.  Cassandra asserts as a fourth claim that the Americans with Disabilities Act required a guardian ad litem be appointed for her as an accommodation for her disability.  Her fifth and final claim is that Iowa Code chapter 232’s “reasonable efforts” requirement mandated the appointment of a guardian ad litem to assist her to develop, and if necessary object to, the case permanency reunification plan.  


As to each of the first four of her claims, Cassandra asserts she preserved error in the following fashion:  “Immediately prior to the termination hearing, Appellant moved for appointment of a guardian ad litem, with supporting brief, raising the [issue in question].”  As to her fifth claim, Cassandra also asserts she preserved error, stating:


Immediately prior to the termination hearing, Appellant moved for appointment of a guardian ad litem and informed the court that a guardian ad litem had been previously appointed and then relieved of his duties when no funding was available, raising this issue that the absence of a guardian ad litem demonstrated a failure of reasonable efforts by the State.  

The State does not challenge Cassandra’s claims of error preservation, except with respect to her fifth claim, regarding reasonable efforts.  However, because of the range of interests protected by our error preservation rules, on appeal we will consider whether error was preserved even if the opposing party does not raise the issue on appeal.  Top of Iowa Co-op. v. Sime Farms, Inc., 608 N.W.2d 454, 470 (Iowa 2000).  


As noted above, the juvenile court appointed an attorney as a guardian ad litem for Cassandra on May 26, 2004, and then relieved him of his duties on June 7, 2004.  Neither the May 26 order nor anything else in the record presented on appeal indicates why the court briefly appointed the guardian ad litem.  Cassandra did not thereafter seek the appointment of a guardian ad litem until well into the March 29, 2005 termination hearing.
  


The State asserts Cassandra has “waived” her fifth issue because she did not ask for a guardian ad litem prior to the termination hearing and the termination order does not address the appointment of a guardian ad litem as related to the reasonable efforts requirement.  The record supports the State’s position.  


“Issues must ordinarily be presented to and passed upon by the trial court before they may be raised and adjudicated on appeal.”  Benavides v. J.C. Penney Life Ins. Co., 539 N.W.2d 352, 356 (Iowa 1995).  This rule applies in termination of parental rights proceedings.  See, e.g., In re T.J.O., 527 N.W.2d 417, 420 (Iowa Ct. App. 1994).  “It is well settled that a rule [1.904(2)] motion is essential to preservation of error when a trial court fails to resolve an issue, claim, defense, or legal theory properly submitted to it for adjudication.”  State Farm Mut. Auto. Ins. Co. v. Pflibsen, 350 N.W.2d 202, 206-07 (Iowa 1984).  This rule also applies in termination of parental rights proceedings.  See, e.g., In re A.R., 316 N.W.2d 887, 889 (Iowa 1982).  


Cassandra’s request for a guardian ad litem was based on her purported “difficulty tracking today,” being “preoccupied with the other case” (a criminal case in which a further proceeding was scheduled on the same day as the termination hearing), and inability to “fully understand what’s going on today [and] appreciate what’s going on.”  Her request did not mention, nor does the juvenile court’s ruling address, the appointment of a guardian ad litem in relation to a reasonable efforts requirement.  Cassandra did not file a motion seeking enlargement or amendment of the juvenile court’s ruling to address such an issue.  We conclude Cassandra has not preserved error on her fifth issue.  We next proceed to address other questions of error preservation.  


Cassandra’s first three claims of juvenile court error may each be seen as consisting of two parts, the first relating to matters preceding the termination hearing, the second relating to the termination hearing itself.  Similarly, her fourth claim of error may also be reasonably viewed as consisting of the same two parts.  The first part of each claim asserts the juvenile court erred in refusing to appoint a guardian ad litem in connection with matters including, but not limited to, development of the case permanency reunification plan.  


Any case permanency plans were developed and put in place substantially before the termination hearing.  “Challenges to the plan for reunification should have come when the plan was entered.”  In re L.M.W., 518 N.W.2d 804, 807 (Iowa Ct. App. 1994).  Although “a parent suffering from mental illness suffers a disability and may need special accommodations,” “[t]his issue, too, should be raised at the removal or review hearing,” and “[i]t is too late to challenge the service plan at the termination hearing.”  Id.  A challenge to an unappealed-from order adopting a case permanency plan is barred by principles of res judicata.  In re D.S., 563 N.W.2d 12, 15 (Iowa Ct. App. 1997).  After the guardian ad litem was relieved of his duties on June 7, 2004, Cassandra did not request the appointment of a guardian ad litem until well into the termination hearing on March 29, 2005.  She has thus not preserved error on the first part of each of her first four claims of juvenile court error.  


The second part of each of Cassandra’s first four claims of juvenile court error asserts the juvenile court erred in refusing to appoint a guardian ad litem for the termination hearing.  As previously noted, Cassandra’s request for a guardian ad litem came during the termination itself, after various preliminary matters had been discussed and dealt with.  The juvenile court tentatively denied the request, but indicated it would reconsider the request based on the record made during the hearing.  After conclusion of the hearing the court received a memorandum of law from Cassandra, reconsidered its tentative ruling in light of the record made and the memorandum of law, and then reaffirmed its tentative ruling.  For several reasons we agree with the juvenile court and conclude it did not commit reversible error in declining to appoint a guardian ad litem for the hearing.  


First, Cassandra was represented by court-appointed counsel at the hearing, counsel who had represented her throughout both the CINA and termination cases and was thoroughly familiar with Cassandra, the proceedings, the issues, and the relevant facts.  Cassandra has not cited, and we have not found, any authority, whether under relevant constitutional provisions, the Americans with Disabilities Act, or otherwise, holding that under circumstances such as those involved in this case Cassandra was entitled to appointment of, or the juvenile court was obligated to appoint, a guardian ad litem to serve in addition to appointed counsel.  


Second, the record developed at the termination hearing fully supports, and we agree with, the juvenile court’s post-hearing reaffirmation of its tentative decision to deny the belated request for appointment of a guardian ad litem.  As previously noted, Cassandra’s request was based on her purported “difficulty tracking today,” being ”preoccupied with” a pending criminal proceeding, and inability to “fully understand what’s going on today [and] appreciate what’s going on.”  However, the record shows Cassandra was oriented as to time, place, and person; was aware of the nature of the termination proceeding and its possible outcomes; understood the nature of Tyson’s existing guardianship and the potential for changes in it; understood the nature of the criminal proceeding, why she was in jail, and the potential outcomes of the criminal proceeding; was familiar with and identified the various agencies, institutions, and individuals involved in the termination case as well as the roles those individuals and entities played and the services they provided; was able to recall essentially all relevant events, both recent and remote; and was able to and did forcefully assert her opinions and desires.  


Although Cassandra was initially concerned about the potential of having her probation revoked and being imprisoned as a result of the criminal proceeding, such a concern would not be atypical of almost anyone in the same circumstances.  Further, her concern for potential imprisonment was alleviated when, as a result of a hearing in the criminal proceeding which occurred during a recess in the termination hearing, her situation was tentatively resolved by an agreement she would enter the House of Mercy and would not go to prison.  


In summary, the record does not show that any distraction or lack of understanding affected Cassandra’s ability to participate in the termination hearing.  It instead shows she fully understood the nature and potential outcomes of the hearing and was able to and did fully and effectively participate in it.  


Third, as all parties and the juvenile court recognized, the appointment of a guardian ad litem would have required continuance of the termination hearing.  Cassandra’s belated request for a guardian ad litem thus implicitly requested a continuance.  We review a trial court’s ruling on a motion for continuance under an abuse of discretion standard and will reverse only if injustice will result to the party desiring the continuance. In re C.W., 554 N.W.2d 279, 281 (Iowa Ct. App. 1996).  As of the termination hearing the termination petition had been pending three months and the hearing had been continued from one month earlier.  The CINA cases had begun eighteen months and fifteen months earlier, and had involved continuances of hearings and hearings that extended over time.  The children needed permanency and the time provided by statute for achieving permanency had arrived.  Cassandra had had ten months within which to request a guardian ad litem to replace the one who had been relieved of his duties, and had not done so.  Based on these facts, together with the facts noted in the preceding paragraph, we find no abuse of discretion in the juvenile court’s decision to not further continue the termination hearing in order to appoint a guardian ad litem, a decision with which we fully agree.  


We affirm the juvenile court’s termination of Cassandra’s parental rights to the children.  


Cindy claims the evidence was not sufficient to support the juvenile court’s decision to revoke her guardianship of Tyson.  Tyson was in Cindy’s custody from October 2001 until November 2004.  She and her husband were his legal guardians, perhaps for most of this time period.  The January 2004 CINA proceeding concerning Tyson was initiated in part because Cindy had let Cassandra have unsupervised care of him despite Cassandra’s many ongoing issues and problems, including her difficulties in attempting to parent Faith.  This incident raised some concern as to whether Cindy was responsibly caring for Tyson, and was a factor in his adjudication as a CINA.  


This incident was not, however, the only incident indicating Tyson might be subject to danger and potential harm in Cindy’s care.  In November 2004 the State sought modification of Tyson’s placement when Cindy admitted to using prescription medications of another person, she admitted to associating with methamphetamine users, she was suspected of methamphetamine use, she was largely noncompliant with requests for drug testing, and a negative drug test result was suspicious.  This latter incident resulted in a juvenile court order placing Tyson in DHS custody and the foster home placement in which he remained at the time of the termination hearing.  


Upon termination of Cassandra’s parental rights the juvenile court was required to transfer guardianship and custody of the children to one of certain individuals and entities.  Iowa Code § 232.117(3) (2005).  Cindy’s acts and omissions were part of the reasons for Tyson’s adjudication as a CINA, and were the reason for his later removal from her custody.  Services were offered to Cindy with the goal of returning Tyson to her for possible adoption.  The DHS hoped she would comply with the services.  It hoped and intended to place Tyson with her for potential adoption if she complied with services and demonstrated he could safely be returned to her.  However, at the time of the termination hearing services had not been completed and the evidence did not show he could safely be placed with her.  We conclude clear and convincing evidence supports the court’s transfer of Tyson’s guardianship and custody to the DHS, and the court’s resulting revocation of Cindy’s guardianship, decisions with which we agree upon our de novo review.  We affirm on this issue.  


Cindy also claims the juvenile court erred “in not considering and appointing” her as guardian for both Tyson and Faith.  She argues in part that pursuant to Iowa Code section 232.117(3) she had a legal right to be considered for the guardianship of the children.  In support of her argument she cites In re J.R., 315 N.W.2d 750 (Iowa 1982).  


As a “relative” Cindy has a right to be considered for the “guardianship and custody” of the children.  See Iowa Code § 232.117(3)(c).  The juvenile court revoked her guardianship of Tyson, continued the DHS as custodian of the children, and appointed the DHS as guardian of the children.  In revoking Cindy’s guardianship of Tyson the court clearly, if implicitly, considered her suitability to be guardian and custodian of the children at that time and determined that the reasons for the removal of the children from her care had not yet been remedied.  Upon our de novo review we agree, and thus affirm the court’s placement of the children in the guardianship and custody of the DHS for the purpose of adoption.  In doing so we reiterate our understanding that the DHS hopes to, and if possible intends to, reunite Tyson with Cindy.  We agree with the State that the evidence shows it would be detrimental to Faith to remove her from the foster home in which she is apparently thriving, and that it is therefore in her best interest to be in the guardianship and custody of the DHS for the purpose of adoption.  


AFFIRMED ON BOTH APPEALS.  

Sackett, C.J., dissents.


SACKETT, C.J.  (dissents)


I disagree with the majority’s decision to file an opinion in this case without the benefit of full briefing.  Cassandra suffers from a bipolar disorder which handicaps her in her ability both to understand the legal process and parent her children.  She makes claims under the Americans with Disabilities Act and further contends the State did not recognize and accommodate her disability in supplying those services required as a part of the reasonable efforts the State is required to make to preserve a family.  See Iowa Code § 232.102 (2005).  These are areas where prior cases provide little direction and I find the limited briefing hinders my review of these issues.

� In her petition on appeal Cassandra repeatedly asserts that she moved for the appointment of a guardian ad litem “[i]mmediately prior to the termination hearing.”  This assertion is at best somewhat misleading.  The district court’s docket entries show that no written motion for such an appointment was filed at any time during the termination case, including immediately prior to the termination hearing.  Although Cassandra did make an oral request for the appointment of a guardian ad litem, the request occurred during the termination hearing, after various preliminary matters had been discussed and dealt with.  





