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IN THE SUPREME COURT OF IOWA

No. 133 / 00-1340

Filed November 15, 2001

STATE OF IOWA,


Appellee,

vs.

PAUL JUSTIN OPPERMAN,


Appellant.

________________________________________________________________________

Appeal from the Iowa District Court for Linn County, William L. Thomas and Kristin L. Hibbs, Judges.


Opperman appeals from a judgment and sentence entered after his conviction for two counts of second-degree burglary.  REVERSED IN PART AND REMANDED FOR A NEW TRIAL. 


Charles H. Nadler of Nadler & Weston, Cedar Rapids, for appellant.


Thomas J. Miller, Attorney General, Richard J. Bennett, Assistant Attorney General, and Denver D. Dillard, County Attorney, for appellee.

PER CURIAM.

Paul Justin Opperman challenges the denial of his motion to suppress evidence of a large-scale theft operation gathered as a result of a warrantless search of the apartment where he was staying as an overnight guest.  Because we find the officers were not justified in securing the apartment, we reverse in part the trial court’s denial of the motion to suppress and remand for a new trial on the charge of second-degree burglary. 


On November 21, 1999, Matthew Grennan awoke to find two strangers in his apartment.  The men put clothes in Grennan’s gym bag and took money from his wallet.  Grennan watched them go into the apartment building across the street carrying these items.  The men left their apartment building several more times and entered neighboring apartments.  They returned carrying several items, including stereo equipment, a television and compact discs.  On their last trip out, a third man joined the two men.  Grennan called the police and described the thieves and loot.


The responding officers went into the apartment building across the street from Grennan’s.  Upon hearing voices coming from apartment number one, the officers knocked on the door and spoke with two men in the apartment.  The men lied twice about who was present.  From their position standing in the open door of the apartment, the officers could see an unplugged television and stereo positioned on barstools.  The officers saw a third man in the apartment and heard movement and other noises coming from inside.  They secured the three known occupants, and put them in an empty room across the hall.  The officers searched the apartment for other people present and they discovered three others, including Opperman, hiding in a locked bedroom.


The State charged Opperman with two counts of second-degree burglary in violation of Iowa Code sections 713.1 and 713.5 (1999).  The court denied Opperman’s motion to suppress the evidence and the case was tried to the court.  The court found Opperman guilty of two counts of second-degree burglary and sentenced him to two concurrent indeterminate terms not to exceed ten years on each count. 


Opperman appeals the judgment and sentences.  He argues the district court erred in failing to suppress evidence derived from a warrantless search of the apartment where he was staying as an overnight guest.  


In State v. Naujoks, ____ N.W.2d ____ (Iowa 2001), decided on this date, we found exigent circumstances did not exist to justify the police officers’ warrantless search of the apartment.  Consequently, the evidence gathered after the illegal entry, i.e., the on-scene victim identification, was not properly considered by the associate judge in her decision to issue a search warrant.  However, all of the other facts in the application for the search warrant were properly considered as they were obtained through the officers’ personal observations before the illegal entry.  The search warrant issued was valid because there was sufficient legally obtained evidence in it to constitute probable cause to issue the warrant.  The State may retry Opperman without the use of the tainted evidence.  This holding is dispositive of the claim raised by Opperman in this case.  Based on the rationale we expressed in Naujoks, we conclude the district court erred, in part, in denying Opperman’s motion to suppress the evidence.  


REVERSED IN PART AND REMANDED FOR A NEW TRIAL. 


This is not a published opinion. 

�The record is unclear as to how many people the officers discovered behind the locked door.  The district court determined three people were behind the door, but Officer Kinkead’s testimony suggests there were four people behind the door.  In either case, the total number of people in the apartment was six.  





