IN THE SUPREME COURT OF IOWA

No. 66 / 04-1940
Filed June 17, 2005

IN THE INTEREST OF A.S.P.-C.,


Minor Child,

F.C.,

Appellant,

STATE OF IOWA,

Appellee. 


On review from the Iowa Court of Appeals.

Appeal from the Iowa District Court for Buena Vista County, Mary L. Timko, Judge.

Grandparent of child appeals from denial of motion to intervene in proceeding for placement of child following termination of parents’ parental rights.  The court of appeals reversed.  DECISION OF COURT OF APPEALS VACATED; APPEAL DISMISSED.  

Peter A. Goldsmith of Boerner & Goldsmith Law Firm, P.C., Ida Grove, for appellant.

Thomas J. Miller, Attorney General, Charles K. Phillips and Kathrine S. Miller-Todd, Assistant Attorneys General, Rick C. Kimble, Assistant County Attorney, for appellee.

Mary C. Hamilton of Hamilton Law Office, Storm Lake, for A.S.P.-C.

Lori J. Kolpin, Aurelia, for mother.  

PER CURIAM.

F.C., the grandmother of A.S.P.-C., a minor child, appeals from the denial of her motion to intervene in the proceedings for placement of the child following the termination of the parents’ parental rights.  The State urged that the appeal was untimely.  The court of appeals, without considering the jurisdictional challenge, determined that Iowa Code section 232.117(3)(c) (2003) gives grandparents an unqualified right to be considered as guardians and custodians of children following the termination of their parents’ parental rights.  Based on this premise, the court reversed the decision of the district court.  Because we agree with the State’s contention that F.C.’s appeal was not taken in a timely manner, we vacate the decision of the court of appeals and dismiss the appeal.  


Following a prolonged child-in-need-of-assistance (CINA) proceeding, the juvenile court terminated the parental rights of both parents of A.S.P.-C. The father’s parental rights were terminated based on abandonment.  The mother’s parental rights were terminated based on the consent that she filed at the beginning of the termination hearing and also on the substantive grounds provided in Iowa Code sections 232.116(1)(d), (e), and (f).  


Following the termination of the parental rights of A.S.P.-C.’s parents, F.C., the child’s grandmother, filed a motion to intervene in the proceedings in order to request placement of the child with her.  That motion was filed on August 16, 2004.  The motion was denied by the juvenile court on September 1, 2004.  The attorney who represented F.C. on her posttermination petition for permission to intervene was not the same lawyer that had represented her during the CINA and termination proceedings.  The clerk inadvertently mailed the September 1 ruling of the juvenile court to F.C.’s former attorney, who was no longer representing her. Counsel who was acting for F.C. in this matter did not learn of the juvenile court’s ruling until October 5 when he had a conversation about the case with an assistant county attorney.  Subsequently, on November 1, 2004, counsel for F.C. filed a request entitled “Renewed Motion to Intervene.”  That motion was denied by the district court on November 17, 2004.  F.C. sought to appeal from the November 17 order.  


In its argument on appeal, the State urged that the time within which F.C. was required to appeal must be measured from September 1, 2004.  Based on that premise, the State contends that the appellate courts are without jurisdiction to consider the appeal because regardless of whether the thirty-day period prescribed in Iowa Rule of Appellate Procedure 6.5(1) or the fifteen-day period prescribed in Iowa Rule of Appellate Procedure 6.5(2) is applicable the notice of appeal is late.  In considering the appeal, the court of appeals did not discuss this jurisdictional dilemma and considered the merits of F.C.’s request for intervention.  Based on Iowa Code section 232.117(3)(c), the court of appeals concluded that, because F.C. had an unqualified right to seek custody or guardianship of her grandchild, she should have been permitted to intervene.  


We granted further review of the court of appeals decision and requested jurisdictional statements from the parties.  After reviewing the record, including the parties’ jurisdictional statements, and considering the arguments presented, we are convinced that the appellate courts are without jurisdiction of F.C.’s appeal because it was not taken within the time required by the Iowa Rules of Appellate Procedure.  


We have recognized that an untimely motion seeking reconsideration of a final and appealable order does not extend the time within which to appeal from the original order.  Qualley v. Chrysler Credit Corp., 261 N.W.2d 466, 471 (Iowa 1978).  Nor does the fact that F.C. did not learn of the initial ruling denying her request to intervene until the time for appeal had passed provide a basis for allowing an untimely appeal in the present case.  This court has previously recognized that a litigant may only avoid the consequences of an untimely appeal resulting from a lack of notice in one of two ways:  (1) seeking a vacation of the judgment in the district court pursuant to Iowa Rule of Civil Procedure 1.1012(1) or (2) requesting the appellate court to exercise the limited power contained in Iowa Rule of Appellate Procedure 6.20(2), which authorizes, under certain circumstances, a limited extension of time if the untimely appeal was caused by a failure of the clerk of the district court to give notice of the ruling sought to be challenged on appeal.  Uchtorff v. Dahlin, 363 N.W.2d 264, 267-68 (Iowa 1985).  F.C. made no effort to invoke either of these procedures in the present case, and consequently, we are without jurisdiction to hear her appeal.  Her appeal must be dismissed.  The stay of proceedings in the juvenile court previously ordered is now rescinded as of the date of filing this opinion.  

DECISION OF COURT OF APPEALS VACATED; APPEAL DISMISSED.  

This is not a published opinion.

