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On review from the Iowa Court of Appeals.  

Appeal from the Iowa District Court for Crawford County, Edward A. Jacobson, Judge.

Defendant, convicted of first-degree murder, appeals, asserting that his trial counsel was ineffective for failing to move for a judgment of acquittal based on lack of malice.  The court of appeals affirmed.  DECISION OF COURT OF APPEALS AND JUDGMENT OF DISTRICT COURT AFFIRMED.  
Linda Del Gallo, State Appellate Defender, and David Arthur Adams, Assistant State Appellate Defender, for appellant.

Thomas J. Miller, Attorney General, Mary E. Tabor, Assistant Attorney General, and Thomas E. Gustafson, County Attorney, for appellee.

PER CURIAM.

Defendant, Esteban Valazquez-Ramirez, convicted of first-degree murder in violation of Iowa Code section 707.2 (2003), appeals, urging that his trial counsel was ineffective in failing to specify an absence of malice on defendant’s part as one of the grounds in a motion for judgment of acquittal presented to the district court.  The court of appeals affirmed the conviction. 


The court of appeals found that the district court’s attention had been sufficiently directed to defendant’s contention that the evidence was insufficient to establish that he had acted with malice in killing the victim.  Having so found, it rejected defendant’s ineffective-assistance-of-counsel claim and affirmed his conviction without any discussion of the sufficiency of the evidence to sustain a finding of malice.  


In arguing the prejudice element of his ineffective-assistance-of-counsel claim, defendant had asserted that the evidence of malice was not sufficient to sustain a conviction of first-degree murder.  Although defendant did not separately argue that point on an “error preserved” theory as well as on an “error not preserved” theory, we are satisfied that his failure to do that should not prevent him from securing an adjudication of his insufficiency-of-evidence claim.  We granted further review to consider that issue.  


Having considered the record and the arguments presented, we are convinced that the evidence was sufficient beyond a reasonable doubt to sustain the finding of the jury that defendant acted with malice.  The evidence viewed most favorably to the State revealed that defendant had armed himself with a pistol prior to driving from Columbus, Nebraska, to Denison, Iowa, for purposes of confronting his former girlfriend, Dora Hernandez, who had rejected him.  As Ms. Hernandez left the plant where she was working at the end of her shift, he confronted her in the employee parking lot.  He had the pistol in the waistband of his trousers.  He attempted to convince her that they should reconcile, a suggestion that she rejected.  During this exchange of words, she became noticeably upset and emotional.  When she asked her new boyfriend, who had arrived on the scene during the confrontation, to call the police, defendant pulled the pistol from his waistband and shot Ms. Hernandez in the head killing her.  


We have recognized that an inference of malice arises in a murder prosecution from the intentional use of a deadly weapon in a deadly manner.  State v. Reeves, 636 N.W.2d 22, 25-26 (Iowa 2001).  This inference may arise and be sufficient to sustain a finding of malice without a showing of an opportunity to deliberate.  Id. at 26.  The Reeves case contains a comprehensive review of our prior decisions considering this issue.  The principles announced in Reeves have subsequently been reaffirmed in State v. Buenaventura, 660 N.W.2d 38, 49 (Iowa 2003).  


Based on the principles set forth in Reeves and Buenaventura, we are convinced that the evidence was sufficient to sustain the jury’s finding of malice in the present case.  As a result of this conclusion, we need not consider whether the issue of an alleged lack of malice was properly preserved at trial.  Even if it was not, this cannot give rise to a successful ineffective-assistance-of-counsel claim because the issue must necessarily be resolved against defendant on the merits.  If error has been preserved, the preserved claim is without merit.  


We have considered all issues presented, and conclude that the decision of the court of appeals and the judgment of the district court should be affirmed.


DECISION OF COURT OF APPEALS AND JUDGMENT OF DISTRICT COURT AFFIRMED.  


This is not a published opinion.  

