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CARTER, Justice.
Plaintiffs, a class of state employees, appeal from the grant of summary judgment in favor of the State in their action for overtime wages under the Fair Labor Standards Act (FLSA) and Iowa Code chapter 91A.
  The State cross-appeals, urging that it is immune from plaintiffs’ claims by reason of the decision of the Supreme Court in Alden v. Maine, 527 U.S. 706, 119 S. Ct. 2240, 144 L. Ed. 2d 636 (1999).  In granting summary judgment, the district court relied on a federal regulation allowing correction of wage basis methodology that would otherwise render these employees subject to the act.  After reviewing the record and considering the arguments presented, we affirm the district court’s judgment based on the same legal theory applied by that court.  That affirmance renders the cross-appeal moot.  The judgment of the district court is affirmed, and the cross-appeal is dismissed as moot.

Plaintiffs are current and former employees of the Iowa Department of Public Safety in executive and administrative positions.  Because of the nature of their duties, the State asserts that they are not subject to the overtime pay requirements of the FLSA.  Plaintiffs maintain that they are subject to such requirements by reason of the manner in which they are paid.  Plaintiffs originally filed an action in the United States District Court for the Southern District of Iowa seeking to establish their position.  That court initially granted plaintiffs’ motion for summary judgment on the merits of their claim and set a hearing on damages for a later date.  Before that hearing could be held, the Supreme Court filed the decision of Seminole Tribe v. Florida, 517 U.S. 44, 116 S. Ct. 1114, 134 L. Ed. 2d 252 (1996), establishing the immunity of states under the Eleventh Amendment with respect to similar claims.  Based on that decision, the district court dismissed plaintiff’s action on jurisdictional grounds.  Raper v. Iowa, 940 F. Supp. 1421 (S.D. Iowa 1996).  That decision was affirmed on appeal.  Raper v. Iowa, 115 F.3d 623 (8th Cir. 1997).  

At the conclusion of the federal litigation, plaintiffs filed the present action in state court.  They seek to recover unpaid overtime wages under the FLSA based on the authority of that act, the provisions of Iowa Code chapter 91A, and general contract law.  They reasserted the claim made in the federal litigation that they were not exempt from the application of the FLSA overtime requirements because of the State’s disciplinary policy calling for suspensions without pay.  

Plaintiffs and the State each filed motions for summary judgment.  The State’s motion relied on 29 C.F.R. § 541.118(a)(6), the “window of correction” regulation, which allows an employer to preserve an employee’s exempt status under the FLSA if it corrects past violations of the salary test, which the employer is required to meet.  Relying on that federal regulation, the district court granted the State’s motion based on the assurance that the State had reimbursed these executive and administrative employees for any deductions from their regular salaries for disciplinary reasons, and amended its personnel policies so as to preclude similar future deductions from the salaries of the plaintiff class members.

On this appeal plaintiffs assert that (1) the initial federal court ruling should be recognized as a prior adjudication of the merits of their claim, and (2) the “window of correction” regulation does not excuse a salary-basis test violation if it has been established that the employer’s action was not inadvertent.  

I.  The Former Adjudication Issue.  

Plaintiffs first argue that they were entitled to summary judgment on the merits of their claims because the violations of federal law that they have alleged were established in the initial ruling of the federal district court.  Based on this premise, they contend that the State may not now relitigate the merits of these claims.  We disagree with this contention.  The court that issued the ruling on which they rely later dismissed their complaint before any final judgment was entered.  The rules of res judicata are applicable only when a final judgment is entered.  Restatement (Second) of Judgments § 13 (1980).  

In order to be final for such purposes, there must be a “completion of all steps in the adjudication of the claim by the court, short of any steps by way of execution or enforcement that may be consequent upon the particular kind of adjudication.”  Id. at cmt. b.  Until the entry of a final judgment in the federal litigation pursuant to Federal Rule of Civil Procedure 58, the summary judgment ruling was subject to change at any time.  Enlow v. Tishomingo County, 962 F.2d 501, 507 (5th Cir. 1992); Lindsey v. Dayton-Hudson Corp., 592 F.2d 1118, 1121 (10th Cir. 1979).  We find no merit in plaintiffs’ claim of prior adjudication.  

II.  The Window of Correction Doctrine.

Under the FLSA, employers generally must pay their employees at least one and one-half times their regular rate of pay for hours worked in excess of forty hours per week.  29 U.S.C. § 207(a)(1).  Employees who are employed in executive, administrative, or professional capacities are exempt from that overtime requirement.  29 U.S.C. § 213(a)(1).  The Secretary of Labor is authorized to define by rule the scope of those exemptions.  Id.  Under these rules, three tests must be satisfied for an executive, administrative, or professional employee to be considered exempt.  These are a “duties” test (29 C.F.R. § 541.1); a “salary level” test (29 C.F.R. § 541.1(f)); and a “salary basis” test (29 C.F.R. § 541.118).  Only the salary-basis test is at issue in this case.

An employee is considered to be paid on a salary basis if “he regularly receives each pay period on a weekly, or less frequent basis, a predetermined amount constituting all or part of his compensation, which amount is not subject to reduction because of variations in the quality or quantity of the work performed.”  29 C.F.R. § 541.118(a).  In order to qualify for exempt status, “the employee must receive his full salary for any week in which he performs any work without regard to the number of days or hours worked.”  Id.  The rule makes an exception for “[p]enalties imposed in good faith for infractions of safety rules of major significance.”  29 C.F.R. § 541.118(a)(5).  But, other reductions in pay such as disciplinary suspensions without pay are impermissible reductions that destroy an employee’s exempt status.  Auer v. Robbins, 519 U.S. 452, 456, 117 S. Ct. 905, 909, 137 L. Ed. 2d 79, 87 (1997).  The State’s disciplinary suspension policies applicable to the plaintiff-employees did provide for disciplinary suspensions without pay, and that policy had been invoked in at least eight instances.

The Secretary’s regulations also contain a “window of correction” clause.  The rule implementing that clause provides:  


The effect of making a deduction which is not permitted under these interpretations will depend upon the facts in the particular case.  Where deductions are generally made when there is no work available, it indicates that there was no intention to pay the employee on a salary basis.  In such a case the exemption would not be applicable to him during the entire period when such deductions were being made.  On the other hand, where a deduction not permitted by these interpretations is inadvertent, or is made for reasons other than lack of work, the exemption will not be considered to have been lost if the employer reimburses the employee for such deductions and promises to comply in the future.  

29 C.F.R. § 541.118(a)(6) (emphasis added).  In the Auer case, the Supreme Court took note of the fact that the conditions set forth in the portion of the regulation that we italicized, i.e., inadvertence and reasons other than lack of work, are set forth in the alternative.  Based on this wording, the Court held that improper deductions even if not inadvertently made may be corrected if imposed for reasons other than a lack of work.  Auer, 519 U.S. at 463, 117 S. Ct. at 912, 137 L. Ed. 2d at 91.  

The interpretation of 29 C.F.R. § 541.118(a)(6) applied in Auer has been followed and applied by the federal courts of appeal in several cases.  These include Paresi v. City of Portland, 182 F.3d 665, 668 (9th Cir. 1999); DiGiore v. Ryan, 172 F.3d 454, 465 (7th Cir. 1999); Davis v. City of Hollywood, 120 F.3d 1178, 1180 (11th Cir. 1997); Childers v. City of Eugene, 120 F.3d 944, 947 (9th Cir. 1997); and Balgowan v. New Jersey, 115 F.3d 214, 219 (3d Cir. 1997).

Plaintiffs direct our attention to the decision in Klem v. County of Santa Clara, 208 F.3d 1085, 1094 (9th Cir. 2000), which holds that the window of correction is not available to employers who have had a protracted period of noncompliance.  They contend that the State was aware for several years that its disciplinary suspension policies violated the salary-basis test required to exempt these employees from the FLSA and took no action to change its policies until after the federal court litigation was commenced.  We are satisfied that the views expressed in the Klem case represent a minority view.  Neither the language of the regulation nor the Supreme Court’s interpretation of the regulation in Auer in any way qualifies the application of the window of correction in situations in which the deductions of salary were for reasons other than loss of work.  The district court ruled correctly in rejecting plaintiff’s claims based on the FLSA.  Because plaintiffs’ chapter 91A and breach-of-contract claims are also dependent on the recovery of overtime under the FLSA, they must also fail.  

Based on our agreement with the manner in which the case was decided in the district court, we need not consider the cross-appeal issues concerning sovereign immunity.  The judgment is affirmed on plaintiffs’ appeal.  The State’s cross-appeal is dismissed as moot.


AFFIRMED ON APPEAL; CROSS-APPEAL DISMISSED AS MOOT.  

�The named defendants in this action who are the appellees and cross-appellants are the State of Iowa and the Iowa Department of Public Safety.  They will be referred to collectively as the State throughout this opinion.





