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Filed March 21, 2001

KENNETH HARTZER and DIANE MARIE HARTZER,

Appellants,

vs.

SUPER ONE FOODS,

Appellee. 


Appeal from the Iowa District Court for Polk County, Gregory A. Hulse, Judge.

Plaintiffs appeal from adverse judgment in premises-liability action against defendant grocery retailer.  AFFIRMED.

Michael T. Jalovec and James A. Sinclair of Sinclair & Associates, P.C., West Des Moines, for appellants.

Mark W. Thomas of Grefe & Sidney, P.L.C., Des Moines, for appellee.

Considered en banc.

PER CURIAM.
Plaintiffs, Kenneth Hartzer and Diane Hartzer, appeal from an adverse judgment in their premises-liability action against defendant, Super One Foods.  This action was brought to recover for personal injuries to Kenneth Hartzer and loss of consortium suffered by Diane Hartzer.  The injuries in question arose when Kenneth fell in the restroom in defendant’s store after shopping for groceries there.  Plaintiffs contend that defendant failed to exercise reasonable care to discover and correct or warn against the consequences of vandalism to the restroom by third parties, which left the floor in a slippery and unsafe condition.

Following a jury trial, the jury found that the defendant was without fault. In challenging the adverse judgment based on that finding, plaintiffs contend that they were unfairly prejudiced by the district court’s instructions to the jury concerning the defense of sole proximate cause.  That defense was premised on the claim that the slippery condition of the restroom floor was the result of vandalism performed shortly before Kenneth’s entry of the restroom and unknown to defendant.  

Our reading of the record convinces us that the district court’s instructions and verdict forms required the jury to render a finding on the issue of fault (herein a breach of duty to a business invitee) that was separate and distinct from the issue of proximate cause.  The jury’s finding of no fault on defendant’s part made it unnecessary for it to consider the issue of proximate cause.  There was a special verdict form on the issue of proximate cause, and it was left unanswered.  Under this state of the record, no prejudice to plaintiffs could result from the instructions on proximate cause.  See Spahr v. Kriegel, 617 N.W.2d 914, 917 (Iowa 2000) (where court’s instructions and verdict forms submit the fault issue to the jury in sequence and require the fault finding relating to defendants to be made first, error, if any, as to subsequent issues not reached by the jury is not prejudicial).

We have considered the issues presented and conclude that the judgment of the district court should be affirmed.

AFFIRMED.

This is not a published opinion.

