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OPINION

REVERSING AND REMANDING

** ** ** ** **

BEFORE:  BUCKINGHAM, HUDDLESTON and GUIDUGLI, Judges.

HUDDLESTON, Judge:  Steven Johnson appeals from an order denying

and dismissing his petition for declaration of rights and a

permanent injunction or, alternatively, petition for a writ of

mandamus in which he sought an order requiring the Kentucky State

Parole Board to treat him as eligible for parole consideration.

Johnson is an inmate at the Kentucky State Reformatory.

In 1972, he was convicted of rape of a female over twelve years of
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age,  sodomy,  and two counts of indecent moral practices with1 2

another,  for events that occurred in 1971 and 1972, and was3

sentenced to concurrent terms of ten years for rape and  five years

for each of the other offenses.  He was granted parole in 1974, but

returned to prison in 1977 as a result of parole violations.

Johnson was again granted parole in 1978, but his parole was

revoked in 1982 following his conviction of robbery in the first

degree in April 1982, for which he received a sentence of fifteen

years to run consecutively to the ten-year sentence he received on

the prior convictions.  In 1987, Johnson was granted parole for the

third time, but once again returned to prison in 1991 as a result

of parole violations.  In 1995, he again was granted parole, but

his parole was revoked for violations in January 2000, and the

Parole Board deferred further consideration of parole for six

months.

In May 2000, the Department of Corrections classified

Johnson as an eligible sex offender as defined in Kentucky Revised

Statutes (KRS) 197.410, which made parole eligibility contingent on

successful completion of the Sexual Offender Treatment Program

(SOTP).   In June 2000, the Parole Board notified Johnson that4

pursuant to his classification as an “eligible sex offender,” he

would not be considered for parole until he had satisfied the

requirements associated with the SOTP.
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On June 29, 2000, Johnson filed a petition for

declaration of rights pursuant to KRS 418.040 and requested a

permanent injunction prohibiting the Parole Board from denying him

parole consideration based on his classification as a sex offender.

He maintained that application of KRS 197.400 et seq. to him

violated the constitutional prohibition on ex post facto laws.  In

November 2000, Johnson filed a notice of submission seeking final

adjudication on a “petition for writ of mandamus.”  The Parole

Board filed a response and moved for dismissal of the petition for

failure to state a claim under Kentucky Rules of Civil Procedure

(CR) 12.02 and KRS 418.065.  The circuit court dismissed the

petition for declaration of rights and refused to issue a permanent

injunction based on Garland v. Commonwealth;  and, the court held5

that Johnson was not entitled to a writ of mandamus.

Johnson’s primary argument is that application of the sex

offender statutes to him constitutes a violation of the ex post

facto provisions of the United States and Kentucky Constitutions.6

An ex post facto law is a law applied to events that occurred

before its enactment and that disadvantages the offender by

altering the definition of crimes or increases the punishment for

criminal acts.   The two major elements of ex post facto analysis7

in the criminal context require retroactive application that will
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disadvantage the offender.   Recent case law has reformulated the8

second element to involve whether retroactive application of the

new law created “a sufficient risk of increasing the measure of

punishment attached to the covered crimes.”   In Garland v.9

Commonwealth,   this Court held that application of KRS 197.410(2)10

and KRS 439.340(11), which require an “eligible sexual offender” to

successfully complete the SOTP before being granted parole, did not

violate the constitutional prohibition on ex post facto laws.  We

held that given the fact that parole is a privilege subject to the

discretion of the Parole Board and is not a recognized

constitutional right, mandatory participation in the SOTP prior to

parole eligibility does not increase an inmate’s punishment or

underlying sentence.

While it is clear that the statutes at issue in this case

are being applied to events occurring prior to their

enactment, it is equally clear that the appellant has not

been disadvantaged.  Nothing about the Sexual Offender

Treatment Program makes this punishment more onerous.  He

must serve a maximum of five years and even though the

treatment program may affect the time frame in which he
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becomes eligible for parole, the appellant will not be

heard to say that he has been disadvantaged.11

In addition, scheduling of parole eligibility hearings is

discretionary with the Parole Board,  so deferral of a hearing does12

not deprive an inmate of a constitutional right, and the

requirement that the SOTP be completed did not increase the risk of

punishment.   Garland is directly on point.  The circuit court13

correctly rejected Johnson’s ex post facto argument.  Johnson’s

criticism of Garland as a violative of the supremacy clause is

without merit and better addressed to the Kentucky Supreme Court.14

Johnson also challenges the application of the sexual

offender statutes to his situation.  He notes that the sex offenses

for which he was convicted occurred in 1971 and 1972 pursuant to

statutory provisions that were later repealed and replaced in 1975

by provisions in the new Penal Code.   He asserts that by the time15

the Corrections Department classified him as a sexual offender for

purpose of parole eligibility in 2000, he had completed service of

his original ten year sentence on the sex offenses and he was
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serving the fifteen years sentence on his 1982 conviction for

robbery.  The circuit court stated that “Johnson must attend the

Sex Offender Treatment Program if he falls within the definition of

a sex offender as that term is defined in KRS 197.410,” but then

held that Garland sanctioned application of the SOTP to a sex

offender who was convicted of sex crimes prior to the effective

date of the sexual offender statute.  The circuit court’s reliance

on Garland on this issue was misplaced.

We begin with a few basic tenets of statutory

construction.  The guiding principle of statutory interpretation is

that courts are to construe statutes so as to give effect to the

intent of the General Assembly.   In determining legislative16

intent, courts must refer to the language of the statute and are

not free to add or subtract from the statute or interpret it at

variance from the language.    “To determine legislative intent,17

a court must refer to ‘the words used in enacting the statute

rather than surmising what may have been intended but was not

expressed.’”   All statutes should be interpreted to give meaning18

to each provision in accord with the statute as a whole.   Courts19
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have a duty to accord the words of a statute their literal meaning

unless to do so would lead to an absurd or wholly unreasonable

conclusion.   “Where the words of a statute ‘are clear and20

unambiguous and express legislative intent, there is no room for

construction or interpretation and the statute must be given its

effect as written.’”   Statutory interpretation is a question of21

law subject to de novo review.22

The relevant version of KRS 197.410(1) provides that:  “A

person is considered to be a ‘sexual offender’ as used in this

chapter when he or she has been adjudicated guilty of a sex crime,

as defined in KRS 17.500, or any similar offense in another

jurisdiction.”   “Sex crime” is defined in KRS 17.500(6) as23

follows:

(a)  A felony offense defined in KRS Chapter 510,

KRS 530.020, 530.064, 531.310, or 531.320;
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(b)  A felony attempt to commit a felony offense

specified in paragraph (a) of this subsection;

or

(c) A federal felony offense, a felony offense

subject to a court-martial of the United

States Armed Forces, or a felony offense from

another state or a territory where the felony

offense is similar to a felony offense

specified in paragraph (a) of this subsection.

Johnson’s convictions for rape, sodomy and indecent moral

practices with another pre-date the enactment of the Kentucky Penal

Code.  While those offenses have counterparts in the Penal Code,

the language of KRS 197.410 and KRS 17.500 refer specifically to

offenses defined in particular provisions of the Code.  They do not

contain language incorporating convictions for pre-Penal Code

offenses.

In addition, KRS 500.040 provides that the Penal Code

“shall not apply to any offense committed prior to January 1, 1975

. . . .”  If the General Assembly had wanted to include pre-Penal

Code Offenses it could have done so as evidenced by language in KRS

197.410 and KRS 17.500(6) including “similar offenses” from other

states or jurisdictions.  Consequently, we conclude that Johnson is

not a “sexual offender” for purposes of applying the parole

eligibility requirements.  The Corrections Department and Parole

Board erred in classifying him as an “eligible sex offender” as

defined by KRS 197.410 and requiring him to complete, be denied
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entrance into, or be terminated from the SOTP before becoming

eligible for parole consideration.24

Garland does not compel a different result.  It dealt

solely with the ex post facto issue.  While retroactive application

of the sexual offender statutes was a component of the analysis,

the defendant in Garland was convicted in 1998 of sexual abuse

under the Penal Code.  Therefore, Garland is distinguishable.

Our opinion only concerns Johnson’s parole eligibility

and not the granting of parole.  The Parole Board has discretion to

determine whether or not to grant parole.  We merely hold that the

Parole Board erroneously denied Johnson consideration for parole

based on the sexual offender statutes.  Concomitantly, the circuit

court erred in dismissing Johnson’s declaration of rights petition.

For the foregoing reasons, we reverse the order from

which this appeal is prosecuted and remand this case to Franklin

Circuit Court for proceedings consistent with this opinion.

ALL CONCUR.
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