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BARBER, JUDGE: The Appellant, Patricia Joanne Daul ey ("Daul ey”),
seeks review of a summary judgnent of the Warren Circuit Court
entered in favor of the Appellees, Hops of Bowing Geen, Ltd.,
(“Hops”) and Todd Al exander, (“Alexander”). The trial court
concl uded that Dauley, a part-tine server at Hops, was an

enpl oyee-at-will, that she did not have a fiduciary relationship

with Hops, and that she had failed to state a claimfor w ongful



di scharge under the public policy exception to the term nable-
at-w |l doctrine. Finding no error, we affirm

The essential facts are not in dispute. Dauley was
enpl oyed by Hops restaurant as a part-tine server. At that
time, Todd Al exander was the nmanager. Wen Daul ey was hired,
she received a copy of the restaurant’s “zero-tol erance” sexua
harassment policy. |In June 1999, after receiving conplaints
from several femal e enpl oyees that Daul ey had behaved towards
themin a sexually-of fensive manner, Al exander net privately
wi th Daul ey and advised he would have to let her go. Later the
sanme day, Al exander contacted Daul ey and offered her the
opportunity to return to work, pending investigation. Dauley
el ected not to return to Hops, and later filed this action
al I eging breach of fiduciary duty and retaliatory discharge.

On May 8, 2001, the Warren Circuit Court entered an
order granting summary judgnent in favor of the Appellees, Hops
and Al exander:

Hops contends that it is entitled to summary

judgnent as a matter of | aw because Daul ey

will be unable to present any evidence at

trial that a fiduciary relationship existed

bet ween Hops and herself. Hops further

argues that Dauley is unable to present a
prima facie case of retaliation.

* * %

Daul ey argues that Hops owes her a fiduciary
duty based on their enploynent relationship.
She clainms that Hops violated its fiduciary
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duties when it failed to informher of the
charges agai nst her and the sources of said
charges. She also clains that Hops, as a
fiduciary, was required to informher at the
time she was hired that she woul d not be
entitled to an investigation of any

al | egati ons of sexual harassnment or be

of fered an opportunity to rebut such

char ges.

Kent ucky has generally recogni zed that an
enpl oyer may di scharge his at-will enpl oyee
for good cause, for no cause, or for a cause
that sonme mght view as norally

i ndefensible. Production Gl Co. v.
Johnson, Ky., 313 S.W2d 411 (1958).
However, the Kentucky Suprene Court has
recogni zed an exception to this rule for

wr ongf ul di scharge based on public policy.
Firestone Textile Co. Div. v. Meadow, Ky.,
666 S.W2d 730 (1984). This is a narrow
exception and in order for it to apply, the
public policy must be “clearly defined by
statute and directed at providing a
statutory protection to the worker in his
enpl oynment situation.” Gzyb v. Evans, Ky.,
700 S.wW2d 399, 400 (1985).

* * %

Both . . . [Firestone and G zyb] invol ved
specific statutory provisions upon which the
plaintiff based their clains [of retaliatory
di scharge]. In this case, Daul ey proposes
that she was termnated in violation of KRS
344. 280, which states as foll ows:

It shall be unlawful practice for
a person, or for two (2) or nore
persons to conspire:

(1) To retaliate or discrimnate

i n any manner agai nst a person
because he has opposed a practice
decl ared unl awful by this chapter,
or because he has nmade a charge,
filed a conplaint, testified,
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assisted, or participated in any
manner in any investigation,
proceedi ng or hearing under this
chapt er

The Court finds that KRS 344.280(1) was

i ntended to protect individuals who bring
charges of sexual harassnment, not

i ndi viduals who are charged with commtting
the offense. Dauley has failed to cite any
statutory or constitutional provision which
addresses the rights of enployees accused of
sexual harassnent. Further, Daul ey has
failed to present any evidence of sexual

di scrim nation. Therefore, the Court finds
Daul ey was an enpl oyee-at-wi Il and that she
has failed to state a claimfor w ongful

di scharge under the public policy exception
to the term nable-at-will doctrine.

Regardi ng Daul ey’ s clai mof breach of
fiduciary duty, the Court finds that Daul ey
has failed to present sufficient evidence
that a fiduciary duty existed between
hersel f and Hops. A fiduciary relationship
is “one founded on trust or confidence
reposed by one person in the integrity and
fidelity of another and which al so
necessarily invol ves an undertaking in which
a duty is created in one person to act
primarily for another’s benefit in nmatters
connected with such undertaking.” St.
Martin v. KFC Corp., 935 F. Supp. 898, 908
(WD. Ky. 1996) (quoting Steelvest, Inc. v.
Scansteel Serv. Cr. Inc., Ky., 807 S.W2d
476, 485 (1991). Daul ey has not presented
any evidence that she enjoyed a special,
protected relationship with Hops or that
Hops undertook to act primarily for her
benefit. To the contrary, Dauley was an
enpl oyee at will and coul d have been

term nated at any time and for any reason
not ot herw se prohibited by | aw

The Court has given the plaintiff every
opportunity to fully present her grievances.
However, this Court is convinced that it



woul d be inpossible in a practical sense for
her to produce evidence at trial warranting
judgnent in her favor. See, Steelvest, 807
S.W2d at 476. Defendants are thus entitled
to judgnent as a matter of law. CR 56.

On June 25, 2001, the trial court entered an order
denying Daul ey’s notion to set aside the order granting the
def endants’ notion for sunmary judgnent.

Daul ey rai ses several issues on appeal. W are not
persuaded by her argunent that the trial court “abused its
di scretion by not followi ng the summary judgnent standard.” The
trut hful ness of the conplaints against Dauley is not at issue.
The issue is whether Hops wongfully term nated Daul ey’s
enpl oynent. The material facts regarding her term nation are not
in dispute. Dauley also maintains that material facts regarding
Hops’ fiduciary duty to her are in dispute; however, she does not
expl ain what those facts are.

Daul ey clains that Hops' fiduciary duty to her, as set
forth in its “sexual harassnment policy,” was breached, because
she was terninated before an investigation was conducted.! W
agree with the trial court that there was no evidence that
Daul ey “enjoyed a special, protected relationship with Hops or

t hat Hops undertook to act primarily for her benefit.”

! Dauley’s reliance, in her reply brief, upon Bank One, Kentucky, N A v.

Mur phy, Ky., 52 S.W3d 540 (2001), is misplaced; Murphy dealt wth whether an
enpl oyer defending a sexual harassnment |awsuit is entitled to prevail on an
affirmati ve defense that it nade significant efforts to correct and prevent
sexual harassment in the workplace. (2001).
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Daul ey woul d have us believe that “Hops had an
obligation to never termnate [her] . . . prior to an
i nvestigation.” However, she testified by deposition that she
under st ood her enploynment was at will, subject to term nation at
any tinme. The trial correctly determ ned that “Daul ey was an
enpl oyee-at-will and coul d have been term nated at any tinme and
for any reason not otherw se prohibited by [aw”

Next, Daul ey attenpts to convince us that KRS 344.280(1)
applies, and that the |egislature intended to protect persons
“wongfully accused of sexual harassnent.” W disagree. The
| anguage of the statute is straightforward, and is intended to
protect persons bringing charges of sexual harassnent, not those
accused of the offense.

Daul ey al so asserts that a “special trust” relationship
was witten into Hops’' “sexual harassnent policy,” because the
policy refers to “all parties involved.” Cearly, Hops' “sexua
harassnent policy” was for the protection of its enpl oyees, not
for those accused of sexually harassing its enpl oyees.

Daul ey clainms that she was wongfully discharged in
violation of public policy. Firestone Textile Co. v. Meadows?
hol ds t hat:

An enpl oyee has a cause of action for

wrongf ul di scharge when the discharge is
contrary to a fundanental and wel |l -defined

2 Ky., 666 S.W2d 730 (1984).



public policy as evidenced by existing |aw .
The public policy nmust be evidenced by
a constitutional or statutory provision. An
enpl oyee cannot be fired for refusing to
violate the constitution or a statute.
Enpl oyers will be held Iiable for those
term nations that effectuate an unl awf ul
end." [citing Brockneyer v. Dun &
Bradstreet, 113 Ws.2d 561, 335 N.W2d 834,
835 (Ws. 1983).]°

As the trial court noted, this is a narrow exception
to the enploynent at will doctrine. “[P]rotection of the
enpl oyee shoul d not extend beyond ‘constitutionally protected

activity’ or ‘public policy’ as established by ‘legislative
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det ernmi nati on. In Gzyb v. Evans,” cited by the trial court,

t he Suprenme Court cautioned:

We adopt, as an appropriate caveat to our
decision in Firestone . . ., the position of
the M chigan Suprenme Court in Suchodol ski v.
M chi gan Consolidated Gas Co., 412 Mch

692, 316 N.W2d 710 (1981). The M chigan
court held that only two situations exist
where "grounds for discharging an enpl oyee
are so contrary to public policy as to be
actionabl e" absent "explicit |egislative
statenents prohibiting the discharge."” 316
N.W2d at 711. First, "where the alleged
reason for the discharge of the enpl oyee was
the failure or refusal to violate a law in
the course of enploynent." Second, "when the
reason for a discharge was the enpl oyee's
exercise of a right conferred by well -

®1d., at 731.

41d., at 732-33, citing Scroghan v. Kraftco Corp., Ky. App., 551 S.W2ad
811. 812 (1977).

5 Ky., 700 S.W2d 399 (1985)



established | egislative enactnent." 316
N.W2d at 711-12. °

The trial court correctly concluded that Daul ey failed
to state a clai munder the public policy exception to the
term nable-at-will doctrine.

In sunmary, we find no error in the trial court’s
determi nation that Dauley failed to state a claimfor breach of
fiduciary duty or for retaliatory discharge. Accordingly, we do
not reach the argunent that she was entitled to punitive damages
or attorney fees.

W affirmthe May 8, 2001 Order of the Warren Circuit
Court granting summary judgnent in favor of the Appellees, Hops
and Todd Al exander, and the June 25, 2001 Order denying Daul ey’s

noti on to set aside sane.
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