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BEFORE: BAKER, GUI DUG.I, AND SCHRCDER, JUDGES.

SCHRCDER, JUDGE: Judy Cox (“Cox”) petitions for review of a
deci sion of the Wrkers’ Conpensation Board (the “Board”) which
affirmed an order of the Administrative Law Judge (“ALJ")
di sm ssing her claimfor workers’ conpensation benefits. W
affirm

Cox was enpl oyed by Mary Breckinridge Hospital as a

surgical technician. Her duties as a surgical technician



i ncl uded cl eaning and sterilizing instrunents, nopping, cleaning
lights and walls, and lifting itens weighing no nore than twelve
pounds. Cox usually worked an average of 38 hours per week,
earni ng $9. 70 per hour.

On June 2, 1999, Cox slipped on a wet floor and fell on
her left side while engaging in her normal enploynent duties. At
the time of this accident, Cox clained that she injured her neck,
| eft shoul der, and back. She was taken to her enpl oyer’s
energency room where x-rays were taken of her back, |eft
shoul der, and neck. The x-rays revealed no injuries to these
areas. Cox returned to work and did not seek any further nedica
treatment concerning these injuries at this tinme, even though she
clainmed to have taken over-the-counter nedications to control the
pain. Cox testified that, in Decenber 1999, she felt extrene
pain in her left shoulder to her fingers, her neck, down her
back, into the left hip to the knee, and across the | ower back.
This pain caused her to see an energency room doctor during her
l unch break to receive a shot. After receiving this shot, Cox
did not seek any further nedical attention until February 2000,
when she sought treatnment from doctors at Mary Breckinridge
Hospital for conplaints of elbow and | eft shoulder pain. 1In
April 2000, Cox sought treatnent for nuscle spasns and headaches.
Wi | e seeking such treatnent, Cox continued her normal enpl oynent

duti es.



In Novenber 2000, Cox was referred to Dr. Mikut Sharnma
for treatnment of her back, neck, and shoul der pain. Dr. Sharma
recomended physical therapy as treatnent for Cox’ s conplaints.
Cox did not avail herself of physical therapy treatnents. Based
upon Cox’s conplaints of increased pain, Dr. Sharma excused Cox
fromwork on April 12, 2001. This was the first tinme Cox m ssed
work due to the June 1999 accident. After being excused from
work, Cox filed a workers’ conpensation claim

Dr. David Muffly eval uated Cox on June 28, 2001. From
his evaluation, Dr. Muffly found that Cox’s cervical spine had
tenderness on the right side of the neck. Further, Dr. Miffly
di scovered tenderness in Cox’s left trapezius down to the
shoul der. After review ng x-rays of Cox’s back and an MRl of her
shoul der, Dr. Muffly diagnosed Cox with cervical disc herniation
C4-5 with spinal stenosis and radi cul opathy, as well as | unbar
degenerative disc di sease without disc herniation. Dr. Miffly
assessed a 15% category DRE Il cervical inpairment related to the
neck condition and a 5% whol e body DRE Il |unbar inpairnment. As
for restrictions, Dr. Muffly prohibited Cox fromlifting over 20
pounds, repeated bendi ng, stooping, reaching or turning of the
neck, as well as any type of |eft upper extremty work. Dr.
Muffly also directed Cox to lie down for pain relief and
recommended that she alternate between standing and sitting each
hour. Based upon his exam nation, Dr. Muffly believed the June

1999 injury aroused a degenerative disc condition of Cox’s |unbar
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spi ne that could be treated through physical therapy, nedications
and, if necessary, surgery.

On July 5, 2001, even though Cox had not been cleared
to return to work, she was term nated from her enpl oynent after
her nedical leave tinme expired. After being term nated, Cox
becane depressed and began taking Prozac. Dr. Kathleen Riggs, a
psychi atrist, diagnosed Cox with nmaj or depression, generalized
anxi ety disorder with panic attacks, and chronic pain caused by
bot h psychol ogi cal factors and existing nedical conditions. Dr.
Ri ggs opined that Cox would not be able to performdaily work
activities due to her psychiatric condition and assessed a 45%

i mpai rment rating.

In defense of Cox’s claim Mary Breckinridge Hospital
subm tted nedical reports fromDr. Russell Travis and Dr. David
Shraberg. Dr. Travis, a neurosurgeon, evaluated Cox on
Septenber 18, 2001. During his examnation, Dr. Travis
di scovered i nconsistencies in Cox's conplaints and found not hi ng
significant fromthe MR scans. Dr. Travis did observe some mld
degenerative changes, but believed these changes did not cause
Cox’ s conplaints. Based upon these findings, Dr. Travis assessed
a 0% inpairnment rating for both the | unbar and cervical spine.
However, Dr. Travis admtted that, due to Cox's pre-existing
conditions, he could assign a 5% DRE Il cervical inpairment. Dr.
Travis opined that Cox could effectively conplete daily work-

related activities and assigned no restrictions.
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Dr. Shraberg, a psychiatrist, evaluated Cox on
Novenber 1, 2001. As part of his exam nation, Dr. Shraberg
reviewed Cox’s nedical history, conducted a nental status
exam nation, and adm ni stered psychol ogical testing. Dr.
Shraberg found synptom magni ficati on and determ ned that Cox did
not require Valiumor Prozac. Further, Cox’s consunption of five
Codei ne tablets a day nullified the effect of Prozac or Valium
and reinforced her chem cal dependency. Based upon this
di agnosi s, Dr. Shraberg assessed a 0% psychiatric inpairnment and
further opined that Cox was psychol ogically and physically
capabl e of returning to work as a surgical technician.

Further, Mary Breckinridge Hospital introduced Cox’s
nmedi cal records fromits own files as well as from Harl an
Appal achi an Regi onal Hospital. These records show that,
t hroughout the years prior to the June 1999 acci dent, Cox was
seen for a variety of physical conplaints. Cox first conpl ained
of | ower back pain in 1982 and right shoulder pain in 1986. In
the early 1990s, she was treated for pain in her neck and
shoul ders. She sustained an ankle injury in 1996 and suffered
headaches in 1997. Her treatnent for the June 2, 1999 work
injury indicated x-rays were taken of her |eft shoul der, I|eft
el bow, and left hip with no fractures or dislocations present.
In February 2000, Cox conpl ai ned of |eft shoul der and el bow pain
and was di agnosed with probable osteoarthritis of these areas.

In April 2000, she was seen for conplaints of headaches and
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muscl e spasns of her neck. The nedical records confirned that
Cox suffered fromnuscle spasns fromtinme to tine. On

Novenmber 15, 2000, Cox reported left neck and |l eft shoul der pain,
providing a history of the June 1999 accident. However, in
Decenber 2000, she again conplained of | ower back pain, but did
not relate this pain to the June 1999 incident.

The ALJ reviewed the evidence contained within the
record in considerable detail. The ALJ noted that the parties
stipulated that Cox sustained an injury to her left shoul der on
June 2, 1999, but preserved the issue of causation. The ALJ
found Cox’s testinony to be especially dispositive. Cox
testified that while her injuries occurred in June 1999, she did
not obtain additional treatnent until February 7, 2000, for her
| eft shoul der, el bow, and hip conplaints. Furthernore, Cox’'s
first conplaints of neck and back pain did not occur until
April 12, 2000. Cox made no psychiatric conplaints until after
her enploynment was term nated. The ALJ al so noted that, based
upon the nedical records submtted by the enployer, Cox possessed
a long history of nultiple conplaints for her neck, back, and hip
Based upon all of the evidence, the ALJ concluded that Cox failed
to meet her burden of proof that her neck, back, and psychiatric
problenms were related to her June 2, 1999 fall. Additionally,
si nce no physician assessed a pernmanent inpairnment rating for the
| eft shoul der and el bow probl ens, the ALJ held that Cox did not

sustain a harnful change to the human organism The ALJ
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dism ssed her claimin its entirety and the Board affirned that
decision. This petition for review foll owed.

Kentucky law is extrenely clear concerning the scope of
our review of decisions fromthe Wrkers’ Conpensation Board.
The function of our reviewis to correct the Board only where it
has overl ooked or m sconstrued controlling statutes or precedent,
or commtted an error in assessing the evidence so flagrant as to

cause injustice. Western Baptist Hospital v. Kelly, Ky., 827

S.W2d 685, 687-88 (1992). In pursuing workers’ conpensation
benefits, the claimnt bears the burden of proof and risk of
nonpersuasion with regard to every elenent of the claim wth the
deci sion of the ALJ being concl usive and binding as to al

guestions of fact. KRS 342.285; Carnes v. Trento Mg. Co., Ky.,

30 S.W3d 172, 175-176 (2000), citing Wlf Creek Collieries v.

Crum Ky. App., 673 S.wW2d 735 (1984). Wen the party with the
burden of proof is unsuccessful before the ALJ, the issue on
appeal is whether the evidence in that party’'s favor is so
conpel ling that no reasonabl e person could have failed to be
persuaded by it. Carnes, 30 SSW3d at 176. \Were there exists
evi dence of substance supporting the ALJ's finding, the

concl usi on cannot be | abeled “clearly erroneous.” Special Fund

v. Francis, Ky., 708 S.W2d 641, 643 (1986).
Despite this high standard, Cox presents us with the
argunent she unsuccessfully nmaintai ned before the Board. Cox

argues that she sustained her burden of proving she suffered an
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injury of appreciable proportions as a result of the June 1999
acci dent, which rendered her totally occupationally disabl ed.
She argues that the reports submtted by Dr. Muffly and Dr. Ri ggs
support her claim Further, Cox characterizes her own testinony
as unrebutted that she did not seek formal treatnent for these
all eged injuries for approximately nine nonths because she worked
wWth pain since the date of her fall. W disagree.

The record contains substantial evidence to support the
ALJ’ s conclusion that Cox's alleged injuries were not worKk-
related. The enmergency room notes from June 2, 1999, only
reveal ed conplaints relative to the left el bow and | eft shoul der.
Further, according to Cox’s own testinony and nedi cal records,
she did not first conplain of shoulder, elbow, and hip problens
until February 7, 2000, with her first conplaints of back and
neck problens being nade on April 12, 2000. The record reveals
that Cox first associated these physical inpairnments with the
June 1999 incident during her visit to Dr. Sharma in Novenber
2000. Finally, Cox conplained of |ower back pain in Decenber
2000, but never indicated that the June 1999 incident was the
source of this pain. Despite all of these conplaints, Cox
conti nued working without any restrictions until April 2001.
Finally, Cox did not conplain of any psychiatric conditions until
after her enploynent with Mary Breckinridge Hospital was
termnated in July 2001. Thus, when all of this nedical evidence

is considered with the opinions of Dr. Travis and Dr. Shraberg,
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whi ch concluded that Cox’s injuries were not related to the June
1999 accident, we agree with the ALJ and the Board that Cox did
not carry her burden of proving that she was injured during the
course of her enpl oynent.

Cox contends that the ALJ placed too |ittle enphasis on
the reports and findings of the physicians who supported her
claim nost notably Dr. Muffly and Dr. R ggs. Cox argues that
t he physical restrictions inposed by Dr. Miuffly and the
psychol ogi cal inpairnment rating assigned to her by Dr. Riggs
conpel a finding that she is, in fact, totally occupationally
di sabled. W reject this contention.

The ALJ, as finder of fact, has the authority to
determine the quality, character, and substance of the evidence

presented. Mller v. East Kentucky Beverage/ Pepsico, Inc., Ky.

App., 951 S.W2d 329 (1997). The weight given to the evidence
and the credibility accorded to the witnesses are matters within

the sole province of the fact-finder. Paranount Foods, Inc. v.

Bur khardt, Ky., 695 S.W2d 418 (1985). Likew se, the ALJ, as
finder of fact, has the right to believe part of the evidence and
di sbel i eve other parts of the evidence whether it cane fromthe

same wWitness or the adversary party’'s total proof. Caudill v.

Mal oney’ s Di scount Stores, Ky., 560 S.W2d 15, 16 (1977).

Clearly, the ALJ acted within his discretion in placing
nore wei ght on Cox’s own testinony and the nedical records

submtted by the enpl oyer than on the reports submtted by Dr.
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Muffly and Dr. Riggs. Wile Cox is free to point out evidence
t hat woul d have supported a conclusion contrary to the ALJ' s
deci sion, such evidence is not an adequate basis for reversal on

appeal. Ira AL Watson Dept. Store v. HamIton, Ky., 34 S.W3d 48

(2000). Therefore, we conclude that the ALJ' s findings were
supported by evidence of substance, and that the other evidence
of record did not conpel a different result.

Accordingly, the decision of the Board uphol ding the
ALJ's dism ssal of Cox's claimthat she is entitled to workers’
conpensation benefits is affirned.

ALL CONCUR
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