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GUI DUG.lI, JUDGE. Christopher Henson (hereinafter “Henson”) has
appeal ed fromtwo orders of the Kenton Grcuit Court, the first
bei ng the August 9, 2001, order of contenpt! and the second being
t he Decenber 3, 2001, order denying his notion to renove the sex
of fender registration requirenents.? Having reviewed the
parties’ briefs, the certified records and the applicabl e case
law, we affirmthe circuit court’s order holding Henson in
contenpt, but reverse the circuit court’s order denying Henson’s
notion to renove the sex offender registration requirenents and
remand for further proceedings.

On Cctober 22, 1999, the circuit court entered a
j udgnment and sentence on a plea of guilty and an order of
condi tional discharge following its acceptance of Henson's
guilty plea to an anended charge of sexual abuse, second degree.
Henson was sentenced to twel ve nonths’ inprisonnent, which the
circuit court conditionally discharged for two years provided
t hat he abi de by several conditions. Although Henson did not
appeal fromthis judgnent, he did appeal from a post-judgnment
ruling ordering himto pay the fee for the guardian ad litem

appointed to represent the child victimduring his prosecution

1 Appeal No. 2001- CA-001841- MR

2 Appeal No. 2001- CA-002752- MR



for the charge. This Court affirmed the circuit court’s order
in an opinion rendered January 18, 2002.°3

On July 30, 2001, the circuit court held a “status
heari ng” that was apparently based upon Mchelle Price’s
(hereinafter “Price”) assertion that Henson had viol ated the
terms of his conditional discharge. Price, who is also Henson’'s
ni ece, had been attenpting, unsuccessfully, to obtain an
enmergency protective order against Henson through the
Commonweal th Attorney’s office. During the hearing, Judge Sunme
informed Price that she needed to discuss the situation with a
Crime Victinmis Advocate, and instructed her to remain in the
courtroom so that she could speak with a victims advocate.
Judge Sunme then informed Henson that he could | eave the
courtroom Henson turned to | eave, wal ked hal fway down the
m ddl e ai sl e when, according to his own testinony, he paused and
said, “Conme on, let’s go” to his brother sitting in the gallery.
According to Price, who was sitting in the rowin front of
Henson’ s brother, Henson bunped up agai nst her and said, “You

f'ing b, |’ mprosecuting you.”*

Ther eupon, Price raised her hand
and informed the circuit court that Henson was al ready harassing

her. Judge Summre had the bailiffs place Henson in custody.

3 The Suprene Court denied Henson’'s notion for discretionary review of that
deci si on on February 12, 2003.

4 The video record, which clearly shows Henson, did not pick up Henson's voice
or reveal any physical contact between Henson and Pri ce.



After noting that Henson had acted in an inappropriate manner in
her courtroom she appointed himan attorney and schedul ed a
contenpt hearing for August 6, 2001. Although the situation was
one of direct crimnal contenpt, Judge Sumre opted to hold a
hearing and all owed wtnesses to testify as to what they
observed and heard in the courtroom Follow ng the introduction
of testinony, Judge Summe found that Henson harassed Price in
her courtroom and that he was in contenpt of court.
Accordi ngly, Judge Summe sentenced Henson to six nonths and
ordered himto serve seven days, with the remai nder probated for
two years. |In the order of contenpt entered August 9, 2001,
Henson was pl aced on active supervision with conditions for the
two-year period. It is fromthis order that appeal No. 2001- CA-
001841- MR was t aken.

Fol l owi ng the conpletion of his service of seven days,
Henson reported to Probation and Parol e, where he was required
to register as a sex offender. On August 30, 2001, Henson nobved
the circuit court to renmove his nane fromthe sex offender
registration |list because the version of the statute in effect
at the time he entered his plea and was sentenced did not
require registration for his offense of sexual abuse, second
degree. A hearing was held on the notion on Septenber 17, 2001,

and the circuit court took the matter under advi senent.



On Cctober 1, 2001, Henson appeared in court after
havi ng been arrested due to violations of his probation on the
contenpt sentence. The circuit court held a probation violation
heari ng on Novenber 5, 2001, follow ng which Henson’ s probation
was revoked. The circuit court found that Henson had viol ated

the ternms of his contenpt probation by possessing al cohol, a

5 6 7

deadl y weapon, > ammunition,” a police scanner,’ and pornographic
mat erial, including nail-order bride and | nmunizati on and

Nat ural i zati on Service docunents. Accordingly, the circuit
court sentenced himto serve the remainder of the six-nonth
sentence pursuant to the order of contenpt.

During the Novenber 5, 2001, hearing and at a
subsequent Novenber 19, 2001, court appearance, counsel for
Henson again raised the still-pending notion to renove his nane
fromthe sex offender registry. The circuit court indicated
t hat the Commonweal th woul d be able to choose whet her Henson
needed to register after the conpletion of his six-nonth
sentence. However, she would not have himunregister prior to

that time. Finally, on Decenber 3, 2001, the circuit court

entered an order overruling Henson’s notion to renobve his nane

5> Box cutters.

® No firearms were recovered as Henson had apparently pawned his gun a few
years before

" The scanner was tuned either to the Covington Police Departnent, as the
circuit court found, or to the weather channel, but was not set up to
transmt.



fromthe sex offender registration requirenments wthout any
further elaboration. It is fromthis order that appeal No.

2001- CA-002752- MR was t aken.

APPEAL NO. 2001- CA-001841- MR

The Suprenme Court of Kentucky thoroughly discussed the

i ssue of contenpt in Commonweal th v. Burge, Ky., 947 S.W2d 805,

808 (1997):

Contenpt is the willful disobedience
toward, or open disrespect for, the rules or
orders of a court. "Contenpts are either
civil or crimnal."” Gordon v. Commonweal t h,
141 Ky. 451, 133 S.W 206, 208 (1911).

G vil contenpt consists of the failure of
one to do sonething under order of court,
generally for the benefit of a party
l[itigant. Exanples are the wllful failure
to pay child support as ordered, or to
testify as ordered. Wile one may be
sentenced to jail for civil contenpt, it is
said that the contenptuous one carries the
keys to the jail in his pocket, because he
is entitled to inmedi ate rel ease upon his
obedi ence to the court's order. Canpbell v.
Schoering, Ky.App., 763 S.W2d 145, 148
(1988).

Crimnal contenpt is conduct "which
anounts to an obstruction of justice, and
which tends to bring the court into
di srepute.” Gordon, supra, 141 Ky. at 463,
133 SSW at 208. "'It is not the fact of
puni shment but rather its character and
pur pose, that often serve to distinguish'
civil fromcrimnal contenpt.” Shillitan
V. United States, 384 U S. 364, 369, 86
S.Ct. 1531, 1535, 16 L.Ed.2d 622, 627 (1966)
(quoting Gonpers v. Bucks Stove & Range Co.,
221 U. S. 418, 441, 31 S.C. 492, 498, 55
L. Ed. 797, 806 (1911)). If the court’s




purpose is to punish, the sanction is
crimnal contenpt.

Crimnal contenpt can be either direct
or indirect. A direct contenpt is conmtted
in the presence of the court and is an
affront to the dignity of the court. It may
be puni shed summarily by the court, and
requires no fact-finding function, as al
the elements of the offense are matters
wi thin the personal know edge of the court.
Inre Terry, 128 U S. 289, 9 S .. 77, 32
L. Ed. 405 (1888). Indirect crimna
contenpt is commtted outside the presence
of the court and requires a hearing and the
presentation of evidence to establish a
violation of the court’s order. It may be
puni shed only in proceedings that satisfy
due process. Cooke v. United States, 267
U S 517, 45 S.Ct. 390, 69 L.Ed. 767 (1925).

“When contenpt is crimnal in nature, it is necessary for al
el ements of the contenpt to be proven beyond a reasonabl e doubt.

Brannon v. Commonweal th, 162 Ky. 350, 172 S.W 703 (1915).

Evi dence necessary for a finding of contenpt nmust show wil | ful
di sobedi ence toward, or open disrespect for, the rule or orders

of a court. Burge, supra.” Pace v. Commonweal th, Ky.App., 15

S. W3d 393, 396 (2000).

In the case before us, the act of harassnent Price
conpl ai ned of occurred in the courtroomin the presence of the
judge, bringing it under the direct crimnal contenpt category.
We agree with the circuit court that such disrespectful behavior
exhi bited by Henson in the courtroomwhile the court was in

session would tend to harmthe dignity and authority of the



court, as well as bring it in disrepute. Al though the circuit
court was not required to hold a hearing as the contenptuous
behavi or occurred in the judge' s presence, Henson was
neverthel ess afforded a hearing and the opportunity to present a
def ense. Based upon the witnesses’ testinony, in particular
that of the bailiff, the circuit court had sufficient evidence
before it to find Henson in crimnal contenpt of court. The
sentence was not excessive, especially as the mgjority of the

si x-nont h sentence was probat ed.

APPEAL NO. 2001- CA-002752- MR

Thi s particul ar appeal concerns the application of the
sex offender registration |aws of KRS 17.500, et seq. This
Court placed the appeal in abeyance pending the Suprenme Court’s

rendition of its decision in Hyatt v. Commonwealth, Ky., 72

S.W3d 556 (2002). However, Hyatt did not resolve the issue in
this appeal as to whet her Henson shoul d have been required to
register as a sex offender followi ng his service of seven days
pursuant to the order of contenpt. W now hold that Probation
and Parol e should not have required Henson to register as a sex
of fender and that the circuit court should have granted his
notion and ordered his information renoved fromthe registry.
In the current version of the chapter, KRS
17.500(4) (a) provides that a “registrant” is “any person

ei ghteen (18) years of age or older at the tine of the offense



., wWho has conmitted: 1) A sex crine; or 2) A crimnmna

of fense against a victimwho is a mnor.” KRS 17.510(3)
provides that “[a]lny person required to register pursuant to
subsection (2) of this section shall be inforned of the duty to
register by the court at the tine of sentencing and by the
official in charge of the place of confinenent upon rel ease.”

In the present matter, it is undisputed that Henson
was convicted in 1999 of the offense of sexual abuse, second
degree. At the tine he pled guilty and the circuit court
entered the judgnent, the version of the sex offender statute in
effect did not require himto register as a sex offender and
therefore he did not do so. However, the offense for which
Henson was jailed in this appeal was crimnal contenpt of court,
which is neither a sex crine nor a crimnal offense against a
mnor victim Furthernore, the circuit court, correctly, never
i nformed Henson that he had a duty to register. Accordingly,
Probati on and Parol e should not have required himto conplete a
sex offender registration formand should not have posted his
information on the web site nmai ntained by the Kentucky State
Police. Therefore, the circuit court erred in denying Henson’s
notion to renove the sex offender requirenents.

Al t hough the issue is not before us, we have noted in
the record that the circuit court revoked Henson’ s probation on

t he order of contenpt on Novenber 7, 2001, and ordered himto



serve the full six-nonth sentence. At the revocation hearing,
the circuit court nentioned that it would be up to the
Commonweal th to deci de whet her Henson woul d be required to
register as a sex offender following his release. This is
precisely the situation that is presently before us. Henson was
ordered to conplete a six-nmonth termfor an offense that was
neither a sex crinme nor a crimnal offense against a m nor
victim so that the provisions of KRS 17.500, et seq., would
have no application to him Therefore, Henson should not be
required to register as a sex offender once released fromthe
service of his six-nonth sentence.

CONCLUSI ON

For the foregoing reasons, the circuit court’s order
of contenpt in appeal No. 2001-CA-001481-MR is affirnmed, and the
circuit court’s order denying Henson’s notion to renove the sex
of fender requirenents in appeal No. 2001- CA-002752-MR is
reversed, and the matter is remanded for further proceedings in
accordance with this opinion.

ALL CONCUR
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