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BEFORE: EMBERTQON, CHI EF JUDGE; BARBER AND COMVBS, JUDGES.
BARBER, JUDCE: Appellants, Charlotte Hall, in her Individua
Capacity and as Executrix of the Estate of Jerry Hall, and Lisa
Hall and Brent Hall ("Appellants”), seek review of a summary
judgnent of the Jefferson Grcuit Court in favor of the
Appel l ee, Caritas Health Services, Inc., d/b/a Caritas Medica

Center (“Caritas”), in this nursing negligence claim The tria



court dism ssed Appellants’ claimafter granting Caritas’ notion
inlimne to exclude the testinony of Appellants’ sole expert
nursing W tness.

We are asked to decide: (1) Wiether the trial court
erred in excluding the testinony of Margaret ("Peggy”) Schm dt,
Appel I ants’ expert nursing wtness; (2) Wiether the trial court
abused its discretion in precluding Appellants fromoffering
econoni c expert wtnesses’ testinony; and (3) Wether sufficient
facts exist fromwhich a jury could find negligence by Caritas’
nursing staff in the absence of Schmdt’s testinony, thus making
summary j udgnent i nappropriate.

On Novenber 11, 1996, Steven J. Reiss, MD. renoved a
brain tunor fromJerry Hall at Caritas. M. Hall subsequently
devel oped neningitis and died. On Novenber 10, 1997, Appellants
filed a conplaint in the Jefferson Crcuit Court against Dr.

Rei ss! and Caritas. Appellants claimthat nursing negligence was
a factor in M. Hall’ s death. To prove their case, Appellants
relied upon Schm dt, who had identified herself as a registered
nur se.

According to Appellants’ supplenmental expert w tness
di scl osure, served February 28, 2001, Schm dt was an “R N

B.S.N.” Further:

! Appellants’ clains against Dr. Reiss have been settled and he is not
a party to this appeal.



It is Ms. Schm dt’s opinion that the

Caritas . . . nursing staff was negligent and
their nursing care deviated fromthe standard of
care and such negligence and deviati on was a
substantial factor in causing Jerry Hall’s

death. . . . Specifically, M. Hall was a patient
of the Intensive Care Unit but was not
mechanically nonitored in any way, . . . The
staff should have made his safety their priority
and nechanically restrained M. Hall in sone
manner (as per their hospital policy and standard
nursi ng practice) which would have all owed them
to place himon the appropriate nonitoring

devi ces. Had he been on the oxygen saturation
monitor, . . . the nonitor would have al arned
prior to the Code Bl ue.

[Further] . . . Critical care nurses should know
that this [Hall’s “sleeping w thout distress,”
when he was previously confused and attenpting to
get out of bed] was a drastic change from

previ ous behavi or and shoul d have been
interpreted as a potentially serious change in

hi s neurol ogical status. |If the nurse had
performed a conpl ete neurol ogi cal assessnent at
this point, . . . the Code Blue nay have been
averted.

On Septenber 20, 2001, Caritas filed a notion in

[imne to exclude Schmdt’s testinony, on ground that Schm dt
was not a licensed, practicing nurse and on ground that she was
not qualified to express opinion on nedical causation. Caritas
expl ained that “[n]ot until her deposition on July 25, 2001 did
Ms. Schm dt reveal that she does not have a regi stered nursing
license. . . . In addition, when she did have a Kentucky
registered nursing license, it was either suspended or on

probati onary status on nunerous occasions.” Caritas noted



Schmidt’s nunerous difficulties. She was suspended for
practicing without a |icense from Novenber 1, 1988-January 6,
1989, at Norton Kosair. She was charged with narcotics
violations in 1991, resulting in a six-nmonth suspensi on and
fine. After her license was reinstated, with a one-year
probationary period in 1994, Schmdt’s nursing practice was
l[imted and closely nonitored. |In 1999, Schm dt was again
before the Kentucky Board of Nursing, having resigned from
Bapti st East over discrepancies in the docunentation of
control | ed substances on patient records. A two-year |license
suspensi on was stayed, and Schm dt was pl aced on probation for
two years, with restrictions upon her enploynent. |In Cctober
2000, Schm dt elected not to renew her nursing |license at the
end of the probationary period.

Caritas asserted that Schm dt |acked qualification to
express expert opinion — she was not licensed to practice in the
Commonweal t h; she had not practiced as an R N. -- actually
caring for patients -- since 1998, and prior to that had only
sporadi cal |l y done so; she was never certified by the Anerican
Associ ati on of Neuroscience Nurses, and had not been certified
by the American Association of Critical Care Nurses since 1990.
Further, Schm dt had no specialized courses in caring for
neurosurgi cal patients; had conducted no research and coul d not

cite authority in support of her opinions; had not reviewed any
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of the hospital’s policies and procedures in form ng her
opi nions, and admtted her lack of qualification to express
medi cal opi ni on.

Fol Il owi ng a hearing on Cctober 31, 2001, the trial
court entered an order granting Caritas’ notion in |imne,
because “Schm dt’s proffered testinony fails to neet the

threshold requirenents articulated in Daubert v. Merrill Dow

Phar maceuticals, Inc., 506 U S. 579 (1993) and its progeny. Ms.

Schmdt is prohibited fromtestifying at the trial of this
action for the reasons stated on the record at the 10/31/01
hearing.”

The court conpared the situation to allowing a
di sbarred attorney to testify as an expert in a |lega
mal practice case. The court explained that it would be
abdicating its role as a gatekeeper to put Schm dt before the
jury to testify about standard of care, where she had
shortchanged her own patients of their narcotic nedication, had
failed to docunent records and had failed to neet basic
standards of a nurse. The court was concerned about Schm dt’s
having practiced without a |license while working at Norton
Hospital. The court also considered that a | ot of what Schm dt
had to say was nore in the nature of nedical opinion, than

nur si ng opi ni on.



“[ Al buse of discretion is the proper standard of
review of a trial court's evidentiary rulings. . . . Atrial
court's ruling on the adm ssion of expert testinony is reviewed
under the sanme standard as a trial court's ruling on any ot her

evidentiary matter.”?

On appeal, Appellants acknow edge t hat
adm ssibility of expert testinony is commtted to the sound

di scretion of the trial court, but argue that rejection of such
testinmony is the exception rather than the rule.

Appel  ants contend that that the circuit court focused
upon Schmdt’s drug addiction and |oss of |icense, but “did not
criticize Schmidt’s reasoning, nethodol ogy®, opinions or
expertise.” Appellants assert that the issue of Schmidt’s
i censing and drug abuse problens went to her credibility and
was for the jury to decide. W are inclined to agree;
neverthel ess, we affirmthe summary judgnent in favor of
Caritas. Schmdt’s testinony does not supply the conpetent

medi cal causation testinony Appellants need to establish

negligence on the part of Caritas’ nursing staff. By Opinion

2 Goodyear Tire & Rubber Co. v. Thompson, Ky., 11 S.W3d 575, 577-89
(2000) .

3 Appellants do not explain what nethodol ogy Schnidt may have enpl oyed
in formul ating her opinion. W are not aware of any. Schm dt
testified that she reviewed M. Hall’s nedical records and somne
depositions. Schnmidt’s testinony did not concern any novel scientific
techni ques. We question whether her testinony “trigger[ed] the
necessity of applying the Daubert analysis.” Collins v. Conmonwealt h,
Ky., 951 S.W2d 569, 575 (1997). W believe the issue is nore sinply
whet her Schmidt was qualified as an expert under KRE 702.
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and O der,

pertinent

entered January 24, 2002, the trial court held, in

part, that:

Jerry Hall was admtted to Caritas on or about
Novenber 11, 1996 . . . to renpbve a |left
cerebellar . . . tunor. Pursuant to doctor’s

orders, M. Hall was to be given a neurologic
assessnent (the d asgow Coma test ) every hour by
the Caritas nursing staff. M. Hall was also to
be gi ven one-on-one nursing care. On Novenber

17, Laura Mtchell began caring for M. Hall at
7:00 p.m The outgoing nurse, Nancy G| pin, had
perfornmed a conpl ete neurol ogi c eval uati on at
7:00 p.m and reported to Ms. Mtchell that while
M. Hall had been conbative throughout the day,
he had becone cal ner and was resting.

Ms. Mtchell perfornmed another conplete

neurol ogi ¢ evaluation of M. Hall at 7:30 p.m

At that sanme tine, Dr. John Rogers, an infectious
di sease physician, also evaluated M. Hall and
performed a neurol ogi c exam nation as well. At
approximately 8:20 p.m, Ms. Mtchell was advised
by M. Hall’s wife that M. Hall’s breathi ng had
changed. Ms. Mtchell noved M. Hall into an
upri ght position and began suctioni ng brown

drai nage. M. Hall suffered respiratory failure,
was placed on a respirator, and subsequently

di ed.

Plaintiffs brought this action alleging nedical
mal practice. . . . Plaintiffs concede that M.
Hal | woul d have eventually died as a result of
meningitis. However, Plaintiffs now argue that
“but for the CARITAS nursing staff’s failure to
assess and chart M. Hall's deteriorating

neurol ogic condition, M. Hall’s aspiration could
have been prevented or corrected, ”

* * %

A nmedi cal negligence claimin Kentucky nust be
grounded i n expert testinony “because the nature
of the inquiry is such that jurors are not
conpetent to draw their own conclusions fromthe
evi dence without the aid of such expert
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testinmony.” Baylis v. Lourdes Hospital, Inc.,
Ky., 805 S.W2d 122 (1991). Expert testinony is
needed unless the injury is so apparent that

| aymen wi th general know edge woul d have no
difficulty recognizing that it could not have
occurred if proper care and skill had been used.
Perki ns v. Hausl aden, Ky., 828 S.W2d 652
(1992).

In this case, Plaintiffs have offered two expert
W tnesses: Dr. R chard Sokol ov and Margar et
Schmidt. . . . [T]his Court entered its Order on
Cct ober 31, 2001, excluding the testinony of M.
Schmdt inits entirety. Dr. Sokol ov,
Plaintiff’s remaining expert, has expressed no
criticismof the Caritas nursing staff.

Plaintiffs argue that they still have expert
testinmony with which to prove their case

[and] that the testinobny of Caritas’ own

enpl oyees is sufficient to create a question of
materi al fact precluding summary judgnent.
Specifically, Plaintiffs assert that Ms. M tchel
acknow edges that a change in consciousness coul d
be indicative of a change in neurol ogic status.
According to Plaintiff, M. Hall’s transition
fromrestl essness to sound sl eep should have
alerted Ms. Mtchell to the existence of a
neur ol ogi ¢ change.

. . Kentucky has recogni zed that a defendant
physi cian can by his or her own adm ssion provide
the necessary expert testinony. For exanple, in

Per ki ns v. Hausl aden, supra, . . . the Defendant
admtted initially to the patient’s husband t hat
he had . . . drilled into the vein, causing

bl i ndness. Even though the Defendant | ater
retracted the statenent, Justice Lei bson noted
there was sufficient evidence fromthe

Def endants’ deposition and the depositions of
subsequent treating physicians “regarding
causation” of the blindness to allow the case to
go to the jury.



In this case, Plaintiffs suggest that the Caritas
nurses’ own observation of M. Hall’s change from
restl essness to sound sl eep provides sufficient
expert evidence of the nurses’ breach of the
appropriate standard of care. M. Mtchell’s

testi nony al so shows, however, that she perforned

conpl ete neurol ogic checks on M. Hall above and

beyond the hourly eval uations ordered by M.

Hal | s physician, and that during those checks

nothing in M. Hall’s responses indicated any

respiratory or neurol ogical conplication. Rather

the examination . . . reveal ed nothing unusual .

This case, unlike Perkins, is not one where the

necessary expert testinony can be found in the

statenments of those who provided the care.

The court was inclined to agree with Defendants that
Plaintiffs had attenpted to m slead the court by providing only
sel ective portions of Mtchell's testinony; further, that
Plaintiffs had failed to nmention evaluations perfornmed by Gl pin
at 7:00, and by Mtchell and Dr. Rogers at 7:30. |In addition
the court also noted the opinion of WIIliam Kohorst, MD. that
M. Hall’s respiratory failure was due to a catastrophic centra
nervous system event — neaning that the respiratory center of
his brain quit functioning because of severe brain injury.
According to Dr. Kohorst, aspiration was the result, not the
cause, of his respiratory arrest, an event that could not be
prevented or anticipated by neurol ogi cal exam nation. Not hing
was offered to contradict Dr. Kohorst.

Appel l ants maintain that the deposition testinony of

Caritas nurses, Laura Mtchell and Nancy G| pin, “should have

been consi dered sufficient expert testinony to show causation.”
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Appel lants cite Am Jur.2d and authority fromother states to the
effect that a defendant, or a defendant’s enpl oyee, can provide
expert testinony for a plaintiff in a nmedical mal practice
action. However, Appellants have failed to cite any conpetent
causation testinony froma defendant, or a defendant’s enpl oyee,
in this case to support their argunent.

I nstead, Appellants proceed to argue that an issue of
fact exits as to whether or not Nurse Mtchell perfornmed a
“proper neurol ogi cal assessnent.” Appellants base this argunent
upon their assertion that a disparity exists between Nurse
Mtchell’s testinony* and the nedical records.® Assum ng,
arguendo, that such a disparity exists, Appellants’ negligence
cl ai magainst Caritas still nust fail, because they have no
conpet ent expert opinion establishing a causal connection
bet ween any nursing negligence and M. Hall’s aspiration/death.
“Proxi mat e causati on between negligence and the injury
conpl ained of in a nedical mal practice case nust be established
by expert testinony.”® The trial court did not err in granting

summary j udgnent .

“* Mtchell testified that there were doctor’s orders for a @ asgow coma
check every hour.

° Appel lants assert that the records do not indicate Mtchell
sufficiently woke M. Hall to have checked his neurol ogic signs.

® Sakl er v. Anesthesiol ogy Associates, Ky. App., 50 S.W2d 210, 214
(2001).
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The remai ning i ssue Appellants raise is whether the
trial court abused its discretion in excluding the testinony of
their econom c experts, because they were not tinely identified.

In [ight of our holding herein, we agree with Caritas that the

i ssue i s noot.

W affirmthe Opinion and Order granting sunmary

judgnment in favor of Caritas.

ALL CONCUR
BRI EFS FOR APPELLANT:

Bill V. Seiller

Kyle Ann G trynel

M chael C. Bratcher
Loui svill e, Kentucky

ORAL ARGUMENT FOR APPELLANT:

Bill V. Seiller
Loui sville, Kentucky

BRI EF FOR APPELLEE

Eli zabeth U | mer Mende
Jann B. Logsdon

Tera M Rehnel

Loui svill e, Kentucky

ORAL ARGUMENT FOR APPELLEE

El i zabeth U | ner Mende
Loui sville, Kentucky
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