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BEFORE: BARBER, McANULTY, AND SCHRCDER, JUDGES.
McANULTY, JUDGE: This is an appeal froma summary judgnent
granted to Mchelle E. Davidson in an autonobile negligence and
i nsurance coverage case. W vacate the judgnent and remand to
the trial court.

On Decenber 19, 1998, Appellee, Earl R Kenplin
(Kenplin), obtained insurance coverage on a 1988 Chevrolet Astro

van with Appellant, G obe Anerican Casualty Conpany, by naking a



partial prem um paynment. On Decenber 31, 1998, after Kenplin
failed to pay the renmai nder of the prem um when due, Appell ant
mai | ed hima notice of cancellation of his policy. Kenplin
deni es having received the notice. Effective January 17, 1999,
Appel I ant cancel ed Kenplin’s policy for non-paynent of prem um
Around February 11, 1999, Kenplin made another partial prem um
paynment to Appellant, so Appellant tenporarily reinstated the
policy.

On March 19, 1999, Appellant mailed Kenplin a second
notice of cancellation which notified Kenplin that his insurance
coverage through Appellant would cease on April 4, 1999, due to
non- paynent of premium The notice of cancellation referenced
Kenplin' s policy nunber; however, the notice did not specify
that the policy covered the Chevrolet van. At the tine
Appel lant mailed the notice, Kenplin was in the process of
novi ng and deni es having received the second noti ce.

On April 11, 1999, Kenplin was driving Appell ee,

M chel | e Davi dson (Davidson), to work in the Chevrolet Astro van
when Kenplin had a one-car accident, injuring Davidson.

Appel | ant deni ed coverage for Davidson's clainmed | oss because it
took the position that it had effectively canceled Kenplin’s

i nsurance coverage as of April 4, 1999. Davidson filed a
conplaint in Canpbell Circuit Court asserting a negligence

action against Kenplin and a bad faith action agai nst Appel | ant
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as a result of Appellant’s denial of her claim In response,
Appellant filed a declaratory action seeking a ruling by the
court that G obe did not owe a duty of defense or

i ndemmi fication to Kenplin because Appel |l ant had effectively
cancel ed Kenplin's insurance policy prior to the accident.

G obe filed a notion for sunmary judgnment on its declaratory
action. Davidson filed a cross-notion for summary judgnent,
seeking a ruling that Appellant owed a duty of defense and

i ndemmi fication to Kenplin.

Rel yi ng on Kentucky Farm Bureau Ins. Co. v. Cearhart,

Ky. App., 853 S.w2d 907 (1993), the trial court issued an order
denyi ng Appellant’s notion for summary judgnent and granting
Davi dson’s cross-notion for summary judgnent. The trial court
hel d that Appellant’s cancellation notice was defective because
Gearhart requires the vehicle insured to be designated on the
cancel l ati on notice, and Appellant only provided the policy
nunber. Subsequently, the trial court nade its initial order
denyi ng Appellant’s notion for summary judgnent and granting
Davi dson’s notion for sunmary judgnent final and appeal abl e, and
this appeal followed.

The sol e issue on appeal is the applicability of the
holding in Gearhart to the facts of this case. Appell ant
presents three argunments in support of its assertion that it

ef fectively cancel ed Kenplin' s autonobile insurance policy prior
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to the accident. First, Appellant argues that its cancellation
notice conplied with KRS 304. 20- 040 which does not require a
description of the vehicle. Mreover, Appellant argues that
Cearhart was factually specific and does not require that a
notice of cancellation for an insurance policy covering only one
vehicle identify the vehicle. Finally, Appellant argues that
equity principles require a reversal of the trial court’s
deci si on.

I n response, Appellee asserts that the trial court
ruled correctly that Kenplin's insurance was not cancel ed
properly due to the defective notice of cancellation sent by
Appel lant. In addition, Appellee argues that Appellant does not
have cl ean hands because it did not foll ow established
principles of Kentucky insurance policy cancellation |aw,
therefore it can not rest on principles of equity |aw

Pursuant to Kentucky Rules of Civil Procedure (CR
56. 03, summary judgnent is proper "if the pl eadings,
depositions, answers to interrogatories, stipulations, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any naterial fact and that
the noving party is entitled to a judgnent as a matter of [aw. "
The standard of review of a trial court's granting of sunmary
judgnment is "whether the trial court correctly found that there

were no genui ne issues as to any material fact and that the
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noving party was entitled to judgnent as a matter of |aw

Scifres v. Kraft, Ky. App., 916 S.W2d 779, 781 (1996). \Were

the rel evant facts are undi sputed and the dispositive issue
beconmes the | egal effect of those facts, our review is de novo.

See Western Ky. Coca-Cola Bottling Co., Inc. v. Revenue Cabinet,

Ky. App., 80 S.W3d 787, 790 (2001). 1In this case, the contents
of the cancellation notice are undi sputed, and the dispositive
issue is the legal effect of the notice; thus, our review is de
novo.
KRS 304. 20- 040 governs the cancell ati on of autonobile
i nsurance policies. “‘Policy’ neans an autonobile liability
i nsurance policy, delivered or issued for delivery in this
state, insuring a single individual or husband and w fe resident
of the sane househol d, as naned insured, and under which the
i nsured vehicles therein designated” are of certain types. KRS
304. 20-040(1) (a). Regarding cancellation of insurance,
(2) (a) A notice of cancellation of a
policy shall be effective only if it is
based on one (1) or nore of the

foll ow ng reasons:

1. Nonpaynent of prem um

(3) No notice of cancellation of a policy
to which subsection (2) of this section
applies shall be effective unless
mai | ed or delivered by the insurer to
the naned insured at |east twenty (20)
days prior to the effective date of
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cancel l ati on; provided, however, that

where cancel lation is for nonpaynent of

prem um at |east fourteen (14) days’

notice of cancell ation acconpani ed by

t he reason therefor shall be given
Thus, under KRS 304.20-040, an insurer may cancel an autonobile
i nsurance policy for nonpaynent of the premum In order to
effectively cancel the policy for nonpaynent of the premum the
insurer nmust (1) mail or deliver a notice of cancellation to the
insured; (2) giving at |least fourteen (14) days’ notice; and (3)
provi ding the reason for the cancellation. There is no dispute
that Appellant’s cancellation notice conplied with KRS 304. 20-
040.

As between Appel l ant and Kenplin, the insurance
contract is consistent with KRS 304.20-040. The contract
includes the follow ng cancellation provisions:

3. If this policy has been in effect for 60

days or nore, or if this is a renewal or
continuation policy, we may cancel by
mailing to the named i nsured shown in
the Decl arations at the address shown in
this policy:
a. At least 14 days notice if
cancel lation is for nonpaynent of
prem um

4. After this policy is in effect for 60

days, or if this is a renewal or

continuation policy, we will cancel only

a. For nonpaynent of premum..



There is no dispute that Appellant’s cancellation notice
conplied with the contract between the parties.

In addition to KRS 304. 20- 040 and the contract between
the parties, we nust consider the holding of Gearhart, a case
deci ded by this court which addressed the issue of the proper
cancel |l ation by the insurer of an autonobile insurance policy.

See Cearhart, supra, 853 S.W2d at 909. Appellee Davidson

argues that Gearhart requires that a designation of the vehicle
for which coverage is being canceled be provided in the actua
notice of cancellation. W agree that dictumin the CGearhart
opi ni on seens to suggest that the nere provision of a policy
nunber on the notice of cancellation is not adequate notice to
cancel an autonobile policy; however, we believe the result was
specific to the facts of the case based on the content of the
cancel l ation notice at issue and the underlying circunstances.
In CGearhart, Gearhart had three separate autonobile
i nsurance policies with Farm Bureau covering three separate

vehi cl es, one of which was an Isuzu. See Cearhart, supra, 853

S.W2d at 908. Gearhart had full coverage on the Isuzu. Id.
Eventual |y, Gearhart decided to sell the Isuzu and purchase a
Ford van. 1d. He went to his |ocal Farm Bureau office to
obtain only liability coverage on the Ford and to cancel the

full coverage on the Isuzu. 1d. The local office issued

CGearhart a tenporary certificate of insurance on the Ford, and
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the tenporary certificate had the sane policy nunber as the
Isuzu. 1d. At this time, Farm Bureau advised Gearhart that no
paynment was necessary because he had a credit fromthe prem um
he had previously paid on the Isuzu. [|d. at 908.

In February of 1988, as a result of sone paperwork
shuffling between Gearhart’s |ocal Farm Bureau office and Farm
Bureau' s Louisville office, Farm Bureau sent Gearhart a
cancel l ation notice indicating that his coverage would end in
fourteen days. |d. The notice indicated the policy nunber
issued initially for the Isuzu and tenporarily assigned to the
Ford, but, nore significantly, the cancellation notice al so
specifically indicated that it covered the Isuzu. 1d. GCearhart
di sregarded the notice because he no | onger owned the |suzu.

Id. at 908.

In April of 1988, Farm Bureau sent another notice to
Cearhart stating that the policy nunber at issue was no | onger
in active status, and he could reactivate it. |d.
“Significantly, this notice also referred to the covered vehicle
as a 1982 Isuzu, and noted a copy to the bank which held the
lienonit.” Id. at 908.

Eventual Iy, in October of 1988, an accident occurred
involving Gearhart’s Ford van. |1d. at 909. Farm Bureau refused

to pay or defend the claim Gearhart settled the claim and

brought suit agai nst Farm Bureau al |l egi ng that he was damaged by
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the attenpted cancellation of the autonobile liability policy.

Id. at 907. A jury found in favor of Gearhart, and Farm Bureau

appeal ed asserting that it had properly cancel ed the policy.
Id. at 909.

On appeal, this court applied the rel evant sections of
KRS 304. 20- 040 set out above and held that Farm Bureau’ s notice
of cancellation was inadequate as a matter of law. Id. at 909.
This court reasoned as foll ows:

It takes no great |leap of logic to conclude

that the cancellation notice of a policy

must include a proper designation of the

vehi cl e covered. In fact, such would appear

to be the plain nmeaning of the statute,

whi ch we nust uphold. Moreover, requiring

proper designation of the covered vehicle

will serve to alert the ordinary and

reasonabl e person that coverage is about to

expire, unlike the nere indication of a

pol i cy nunber, which the vast majority of

people sinply do not know. As a result, the

| egi sl ature nmust have intended to require

proper designation of the covered vehicle

for cancellation to be effective.

Id. at 909 (internal citations onmtted).

We believe the fundamental issue in Gearhart as well
as the instant case is the adequacy of notice to the insured
that the insurer is canceling an autonobile policy. Moreover,
we di stinguish Gearhart fromthis case based on the facts that
CGearhart had three separate insurance policies with the sane

insurer for three separate vehicles, and the notice of

cancel lation that the insurer sent Gearhart designated a vehicle
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that the insured no | onger owned. W believe the court’s
di scussion in Gearhart is limted to those facts.

In this case, however, there is no dispute that
Kenplin only had one insurance policy with Appellant under which
he i nsured one vehicle, and Kenplin does not contend that any
i nformati on provided by G obe Arerican in the cancellation was
incorrect. In other words, there is no reason to conclude the
cancel l ati on was i nadequate. |In addition, Appellant’s notice of
cancel l ation conplied with KRS 304. 20- 040 and t he aut onobil e
i nsurance contract. Under these circunstances, we believe the
trial court inproperly granted summary judgnent in favor of
M chell e E. Davidson on the basis that the notice sent by
Appel lant to Kenplin was defective on its face because it only
provi ded the policy nunber and did not designate that the
cancel |l ation was for a particul ar vehicle.

Because we conclude that the cancellation notice need
not designate the autonobile to be effective when the insured
obtains a single insurance policy with the insured on a single
vehi cle, we do not consider the equitable argunents nade by the
parti es on appeal .

Accordi ngly, the judgnment of the Canpbell G rcuit
Court is vacated for the foregoing reasons, and the case is

remanded for proceedi ngs consistent with this opinion.
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SCHRCDER, JUDGE, CONCURS.

BARBER, JUDGE, DI SSENTS.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:

J. Bradford Derifield Robert E. Bl au

McBrayer, MG nnis, Leslie & Jolly, Blau, Kriege & Turner
Ki r kl and Col d Spring, Kentucky

Frankfort, Kentucky
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