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BEFORE: COMBS, KNOPF, AND TACKETT, JUDGES.

KNOPF, JUDGE: This is the second appeal fromfindings of fact,
conclusions of law and a judgnment of the Jefferson Circuit

Court. Under the terns of a nediation agreenent, WIIliam
Bol l i nger was granted the right to purchase a tract of land from
Bank One, but the agreenent was voidable if an inspection showed
that the structures on the property were in “substanti al
disrepair.” Bollinger takes issue with the trial court’s

finding that the structures were not in substantial disrepair.



We conclude that the trial court’s factual findings were not

clearly erroneous in any significant aspect.

Hence,

we affirm

The facts of this action were set forth in this

Court’s prior opinion as follows:

In 1994, Marshall Royce executed a w ||
whi ch gave appellant, WIIliam Bollinger, the
option to purchase a parcel of land in
Ander son County on which there was a barn, a
cabin, and a | ake. Pursuant to the will, the
purchase price was to be determ ned by an
apprai ser having certain qualifications set
out inthe will. Upon Royce's death,
appel | ee, Bank One, becane executor of the
estate. Thereafter, a dispute arose between
Bol | i nger and Bank One as to the appraisa
and purchase price of the property. On Apri
18, 1996, Bollinger brought an action
agai nst Bank One alleging that Bank One
wongfully refused to convey the subject
property to Bollinger pursuant to the terns

of the will. Subsequently, the trial court
ordered that the parties attend nediation
regarding all issues in the case. As a

result of the nediation, the parties entered
into an agreenent approved by the nedi ator
wher eby Bol Ii nger agreed to purchase the
subj ect property for $74,000 by March 28,
1998. The agreenment additionally provided:
Bol l i nger may inspect to determ ne
i f any substantial damage to
structures. If structures in
substanti al disrepair, settlenent
i s voidabl e by Bollinger.

Subsequent |y, Bollinger inspected the
property and thereafter attenpted to void
t he nedi ati on agreenent on the basis that
structures thereon were in substanti al
di srepair. Specifically, Bollinger
mai nt ai ned that the follow ng conditions
wer e evidence of "substantial disrepair":
the cistern was half full, possibly
indicating a | eak; the barn's foundation



needed repair; the barn roof needed repair

and was mssing in places; stress cracks in

the dry wall of the house indicated problens

with the roof of the house; the wood siding

of the house needed treatnent; and the | ake

depth was unusually | ow, possibly indicating

a | eak.

Bank One then filed a notion to enforce the nediation
agreenment. In ruling for Bank One, the trial court construed
the definition of "substantial disrepair” in the parties'

"l The court

agreenent to mean "unfit for human habitation.
found that, while the structures on the property were clearly in
need of varying degrees of repair, they all remained usable. On
appeal, this Court reversed, concluding that the trial court
erred in construing the term*“substantial disrepair” as used in
the agreenent to nean “unfit for human habitation.” However,
this Court declined to state what exactly the parties neant by
"substantial disrepair", offering only that it was sonething
| ess than "unfit for human habitation.” Rather, this Court
remanded the matter to the trial court for further findings as
to the parties’ intent.?

On remand, the matter was submitted to the trial court
on the existing record. On March 6, 2002, the trial court

rendered findings of fact, conclusions of |aw and a judgnment in

Bank One’'s favor. The court held that in the context of the

! Giting Johnson v. City of Paducah, Ky., 512 S.W2d 514 (1974).
2 Bol linger v. Bank One, 2000- CA-001590-MR, (Not To Be Published
Opi ni on Rendered May 25, 2001).




parties’ agreenent, the term“substantial disrepair” neans “’in

need of considerable repairs’ because of damage to the
structures.” (Enphasis original) Based upon the evidence, the
court found that the danmage to the structures, while
significant, did not render the structures in “substanti al

di srepair” as that termwas used in the agreenent. 1In a
subsequent order denying Bollinger’'s CR 59.05 notion, the trial
court expl ai ned:

Bol | i nger asks the Court to nmake a
specific finding of fact, pursuant to CR
52.02 and 52.04, stating that the repair to
t he roof of the house constituted evi dence
that the structures in question were in
substantial disrepair. However, the issue
in this case is not whether an individua
repair was substantial in the absolute
sense, but whether the need for repairs,
considering the property as a whole, was
such that the structures were in a state of
“substantial disrepair.” The substantiality
of a particular repair is relative, so that
while a $2000 repair on property worth
$20, 000 may be substantial, the sane repair
on a property whose agreed value is $74, 000
represents only 2. 7% of the agreed property
value and is not, in itself, substantial.
The Court need not, and does not, nmake any
specific finding of fact as to the
substantiality of the roof repair in and of
itself. Rather, considering the property as
a whole, the Court declines to vacate or
alter its original finding that the
structures in question were not in
“substantial disrepair.”

Based upon the trial court’s prior rulings, the court

hel d that the nediation agreenent remained in effect, and that



Bollinger’s right to purchase the property under that agreenent
had | apsed on March 28, 1998.3% This appeal foll owed.

The trial court’s March 4, 2001, judgnent summarizes
t he nedi ati on agreenent as allowing “Bollinger to termnate the
sale if, upon inspection, he determned that structures on the
property were in ‘substantial disrepair’”. Based upon this
| anguage, the dissent concludes that Bollinger’s subjective
eval uati on and assessnent of the condition of the property is
controlling as long as it was objectively reasonable. However,
the trial court’s sunmmary does not accurately reflect the
operative provision of the nediation agreenment. Furthernore,
the trial court did not apply this standard, nor does Bollinger
argue that it should have. Rather, the trial court made factua
findings to determ ne whether the structures were in substantia
di srepair based on an objective standard.

Bol I i nger does not take issue with the trial court’s
construction of the term*®“substantial disrepair”, or with the
trial court’s analysis of the property under an objective

standard. |Instead, he argues that the trial court clearly erred

® The trial court had previously found that the nedi ati on agreement
constituted a novation of Bollinger’s contract claimto purchase the
property and that ruling was undisturbed by this Court’s prior
decision. Had the trial court found that the structures were in
substantial disrepair, Bollinger could have exercised his right to set
aside the nedi ati on agreenent and reinstate his original contract
claim Since the trial court found that the structures were not in
substantial disrepair, and the nediation agreenment required Bollinger
to purchase the property for $74,000.00 prior to March 28, 1998,
Bollinger’s option to purchase the property has | apsed.



in finding that the structures were not in a state of
“substantial disrepair.”

Al t hough the trial court noted that there was
conflicting evidence regarding the state of the structures,
Bol | i nger does not dispute the trial court’s findings concerning
their condition. The house roof was | eaking and in need of
repl acenent, but there was evidence that the roof had been
damaged in a stormsonetine after Bollinger had the property
i nspected. Sone of the wood siding on the house was cracked and
was in need of preventative maintenance. The barn foundation
was crunbling and the barn roof was missing a piece of tin. The
dri veway was not well-nmai ntai ned but was usable. The cistern
was hal f-full, but a previous |eak had been repaired. Bollinger
contends that the necessary repairs to the structures are, in
fact, considerable, and the trial court erred in concluding
ot herw se.

CR 52.01 provides in part that findings of fact shal
not be set aside unless clearly erroneous with due regard given
to the opportunity of the trial judge to assess the credibility
of the witnesses.? Findings of fact are not clearly erroneous if
supported by substantial evidence.® Substantial evidence is

evi dence whi ch, when taken alone or in the light of all the

* See also Reichle v. Reichle, Ky., 719 S.W2d 442, 444 (1986).
®> See Black Motor Conpany v. Greene, Ky., 385 S.W2d 954 (1965).




evi dence, has sufficient probative value to induce conviction in
the m nds of reasonabl e persons.?®
Unfortunately, the nediation agreenent did not define

what the parties intended for the term “substantial disrepair”

to mean. The trial court’s definition, “in need of considerable
repair”, is reasonable given the common and accepted neani ng of
“substantial disrepair.” Nonetheless, the court’s definition
still leaves open the central question in this case: when do

“significant” repairs becone “consi derable” repairs?

Bol I i nger focuses on the trial court’s contrasting of
the cost of the repairs to the house roof to the total value of
the property. He contends that the trial court should have
applied the “substantial disrepair” standard to the structures
al one, and not to the property as a whol e. Bol | i nger points
out that the necessary repairs to the structures exceed ten
percent of their value, and should be deened to be consi derabl e.

We agree with Bollinger that the trial court’s
consi deration of the substantiality of the necessary repairs
agai nst the total value of the property was erroneous. The
nmedi ati on agreenment requires a determ nation of whether the
structures were in “substantial disrepair.” However, Bank One

points out that the trial court made this reference in its order

® Kentucky State Racing Conmission v. Fuller, Ky., 481 S.wW2d 298, 308
(1972).




denying Bollinger’s notion to set aside the March 6, 2002,

j udgnent. Consequently, it contends that the reference was not
necessary to the judgnment, and nay be di sregarded as dicta.

Bank One further argues that the trial court properly considered
the necessary repairs in the context of all of the structures:

al t hough certain repairs mght be substantial in the context of
one structure, the necessary repairs to all of the structures
are not substantial in light of their total val ue.

The necessary repairs to the structures, while
undoubt edly significant, were not necessarily substantial when
taken as a whole. The appraiser characterized the barn to be in
poor condition, but stated that the house was in fair to good
condition. Furthernore, the damage to the house roof occurred
after the inspection provided for in the nediation agreenent.
G ven the evidence, the trial court would have been authorized
to find that the structures were in substantial disrepair. But
the evidence was not so overwhelmng as to conpel that
conclusion. Consequently, we find that the trial court’s
findings of fact are not clearly erroneous.

Accordingly, the judgnent of the Jefferson Circuit
Court is affirned.

TACKETT, JUDGE, CONCURS.

COVBS, JUDGE, DI SSENTS BY SEPARATE OPI NI ON.



COVBS, JUDGE, DI SSENTING | dissent as | agree with
appellant that the trial court clearly erred in failing to
characterize the dil api dated condition of the property as
constituting “substantial disrepair.” 1In the order from which
this appeal is taken, the trial judge cited the terns of
Bol i nger’ s nedi ati on agreenent as allow ng Bollinger “to

termnate the sale if, upon inspection, he determned that

structures on the property were in ‘substantial disrepair’.”
(Fi ndi ngs of Fact, Conclusions of Law, Judgnent of March 4, 2002
at p. 1). (Enphasis added).

Al t hough the court’s first opinion | abored over an

acceptabl e definition of “substantial disrepair,” this second
opinion reverted to the | anguage of the nediation agreenent.

That | anguage specifically deferred to Bollinger’s subjective

eval uati on and assessnment of the property: “if . . . he

determ ned . He did so determ ne based on substantia
evidence. His subjective determ nation was not objectively
arbitrary or unreasonable in light of the many serious problens
attendant to the property.

By its own ruling, the court should have deferred to
Bol linger’s definition of “substantial disrepair” instead of
substituting its own appraisal and disregarding the terns of the

nmedi ati on agreenent that unequivocally accorded hi msuch

di scretion.
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