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BARBER, JUDGE: M chael S. Holl oway appeals froma fina

j udgnent and sentence of inprisonnent following a jury verdict
convicting himof third-degree assault. Holloway contends that
the trial court erred by denying his notion for a mstrial after
it inproperly accepted the Commonwealth’s perenptory strikes of
two African-Anmerican jurors, and that the trial court inproperly

permtted into evidence testinony concerning a felony probation



warrant whi ch was outstanding at the tine of Holloway s arrest.
For the reasons stated below, we affirm

On April 19, 2002, Holl oway was indicted for third-
degree assault (KRS' 508.025). The charge resulted fromthe
all egation that on March 8, 2002, Holl oway had caused or
attenpted to cause physical injury to a police officer. At the
time of the incident, Covington Police Oficers were attenpting
to take Holloway into custody following a dispatch call to a
Covi ngt on address and their subsequent determ nation that
Hol | oway was wanted on outstandi ng warrants.

As the officers attenpted to make the arrest, Holl oway
resisted, and was westled to the floor and naced. Holl oway
continued to be violent throughout the initial arrest and his
transportation to jail. At sone point during the altercation,
one of the officers injured his |left knee and | eft shoul der and
| at er sought nedical attention at an area hospital.

The case was tried before a jury on June 6 and June 7,
2002. On June 7, 2002, the jury returned a verdict finding
Hol | oway guilty of third-degree assault and recommendi ng a
sentence of three years’ inprisonnment. The trial court
subsequent |y i nposed judgnment and sentencing in accordance with

t he verdict and reconmendation. This appeal followed.

! Kentucky Revised Statutes.



Hol | oway, who i s Caucasi an, contends that the
Comonweal th struck the only two African-Anmerican jurors in the

venire in violation of Batson v. Kentucky, 476 U S. 79, 106

S.C. 1712, 90 L.Ed.2d 69 (1986). Though Hol |l oway and the
stricken venirenen were not of the sane race, a crimna

def endant may object to race-based exclusions of jurors affected
t hrough perenptory chal | enges whet her or not the defendant and

t he excluded juror share the same race. Powers v. Chio, 499 U S.

400, 111 S.Ct. 1364, 113 L.Ed.2d 411 (1991); Wley v.

Commonweal th, Ky. App., 978 S.W2d 333, 334 (1998).

At the conclusion of voir dire, the only two African-
Americans in the jury pool were struck by the Commonweal t h by
use of perenptory strikes. The first juror, Stephan Jackson,
Juror No. 56, had been previously voir dired individually.
During his individual voir dire, Jackson disclosed that he had
previ ously been involved in an incident involving one of the
Comonweal th’s principle witnesses, Oficer Marcus Jordan. The
i nci dent involved an occasi on when Jordan approached Jackson
because he was snoking a cigarette in the no-snoking area of a
Wiite Castle restaurant. Jackson stated that he felt that he
had not been properly treated by Oficer Jordan during this
i nci dent.

Fol | owi ng the individual questioning of Jackson, there

was a di scussion regarding a report by another nenber of the
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venire who all eged that she had detected an odor of al cohol on
Jackson’s person and that Jackson had been nmunbling during voir
dire. In the discussion, the trial court noted that he could
not detect an odor of al cohol on Jackson; however he al so noted
t hat Jackson had his eyes closed for a period during voir dire
questi oni ng.

Fol l owi ng the individual voir dire, the Conmonweal t h
noved to strike Jackson for cause, but the trial court denied
the notion. As its reason for striking Jackson by preenptory
chal | enge, the Commonwealth cited to its previous attenpt to
stri ke Jackson for cause and to his responses and answers during
voir dire, which would presunmably include the incident with
O ficer Jordan and his deneanor during voir dire.

The second venireman struck by the Comonweal th,
Terrance Graves, Juror No. 43, was not individually voir dired.
As its reason for using a perenptory strike agai nst G aves, the
Comonweal th stated (1) that G aves had been observed tal king to
Jackson during a break, though the Commonweal th did not purport
to know what their conversation had been about; (2) that during
their break-tinme conversation G aves and Jackson appeared to
share a camaraderie; and (3) that Gaves nade inappropriate
expressions and gestures during voir dire.

In Batson v. Kentucky, supra, the United States

Suprene Court outlined a three-step process for eval uating
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clainms that prospective jurors were stricken on the basis of
race in violation of the Equal Protection C ause.

First, the defendant nust nake a prima facie show ng
of racial bias for the perenptory challenge. Second, if the
requi site showi ng has been nade, the burden shifts to the
Commonweal th to articulate “clear and reasonably specific” race-
neutral reasons for its use of a perenptory challenge. Wile
the reasons need not rise to the level justifying a chall enge
for cause, “self-serving explanations based on intuition or
di sclaimer of discrimnatory notive” are insufficient. Stanford

v. Commonwealth, Ky., 793 S.w2d 112, 114 (1990) (quoting

Bat son, supra, 476 U.S. at 98, 106 S.Ct. at 1712). Fi nal |y,

the trial court has the duty to evaluate the credibility of the
proffered reasons and determne if the defendant has established

pur poseful discrimnation. Wshington v. Commonwealth, Ky., 34

S.W3d 376, 379 (2000).

"A judge cannot nerely accept the reasons proffered at
face val ue, but nust eval uate those reasons as he or she would
wei gh any disputed fact. In order to permt the questioned
chal l enge, the trial judge nust conclude that the proffered
reasons are, first, neutral and reasonable, and second, not a
pretext. These two requirenents are necessary to denonstrate

"clear and reasonably specific ... legitimte reasons.’

Ganbl e v. Commonweal th, Ky., 68 S.W3d 367, 371 (2002) (quoting
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Wight v. State, 586 So. 2d 1024 (Fla. 1991) and State v.

Sl appy, 522 So. 2d 18 (Fla. 1987)).
An appellate court reviewing a trial court's findings
in a Batson chall enge should apply the clearly erroneous

standard. MG nnis v. Commonweal th, Ky., 875 S.W2d 518, 523

(1994) (overruled on other grounds by Elliott v. Commonwealt h,

Ky., 976 S.W2d 416 (1998)); Hernandez v. New York, 500 U.S.

352, 111 S. C. 1859, 114 L. Ed. 2d 395 (1991) "[T]he best
evidence often will be the deneanor of the attorney who
exercised the challenge. As with the state of mnd of a juror,
eval uation of the prosecutor's state of m nd based on deneanor
and credibility lies "peculiarly within a trial judge's

province.'" Commonweal th v. Snodgrass, Ky., 831 S.W2d 176, 179

(1992).

Wth the above standards in mnd, we first consider
the perenptory stri ke of Jackson. Wth respect to the first
prong of the Batson test, once the Commobnweal th has offered a
race-neutral explanation for the perenptory challenge and the
trial court has ruled on the ultimte issue of discrimnation,
the prelimnary issue of whether the defendant has nmade a prinma
facie showng is noot. Snodgrass at 179. Thus, the first prong
of Batson with respect to Jackson has been rendered noot by the

ci rcunst ances herein.



The Commonweal th has clearly nmet the second prong of
the Batson three-prong test. The Comonweal th arti cul at ed
"cl ear and reasonably specific" race-neutral reasons for its use
of the perenptory challenge in that Jackson and one of the
Comonweal th’s primary w tnesses had previously been involved in
an incident in which Jackson felt he had not been treated
properly by the witness. Further, there was evidence that
Jackson had been inattentive and was nmunbling during voir dire.

In the third prong of the Batson test, the trial judge
is charged with weighing the evidence before himand deci di ng
whet her the Commonweal t h has exerci sed purposeful discrimnation
inits use of its perenptory challenges. The trial court is
afforded great discretion in making its determ nation under
Batson. "The trial court nmay accept at face val ue the
expl anation given by the prosecutor dependi ng upon the deneanor
and credibility of the prosecutor.” Snodgrass at 179.

In view of Jackson’s admtted prior experience wth a
principle Commonweal th wi tness and his questionabl e denmeanor
during voir dire, the trial court’s determ nation that the
Commonweal th di d not purposefully discrimnmnate agai nst Jackson
because of his race when it used a perenptory strike against him
was not clearly erroneous.

Wth regard to Graves, as with Jackson, since the

Commonweal th of fered a race-neutral explanation for the



perenptory challenge and the trial court ruled on the ultimte
i ssue of discrimnation, the prelimnary issue of whether the
def endant has made a prima facie show ng of purposeful

discrimnation is noot. Snodgrass, supra.

The second prong of Batson required the Comonweal t h
to articulate "clear and reasonably specific" race-neutra
reasons for its use of the perenptory chall enge agai nst G aves.
These reasons were his jury-break conversation with Jackson; his
apparent camaraderie wth Jackson; and his facial expressions
and gestures during voir dire. Though problematic, the reasons
given were clear and specific race neutral reasons for striking
Graves, and the second step of Batson does not denmand an
expl anation that is persuasive, or even plausible. "At this
[second] step of the inquiry, the issue is the facial validity
of the prosecutor's explanation. Unless a discrimnatory intent
is inherent in the prosecutor's explanation, the reason offered

will be deemed race neutral." Purkett v. Elm 514 U S. 765,

768, 115 S.Ct. 1769, 1771, 131 L.Ed.2d 834, 839 (quoting
Her nandez, 500 U.S. at 360, 111 S.Ct. at 1866, 114 L.Ed.2d at
406). Thus, if Holloway' s claimof racial bias in the
perenptory challenge of Gaves is to prevail, it nust be at the
third step.

Two of the three reasons articulated for striking

Graves i nvol ved concerns the Commonweal th had about Jackson, and



the concerns were ascribed to Graves nerely because there was a
percei ved “camaraderi e’ between Jackson and Graves during their
break-time conversation. In addition, the third-factor, which
i nvol ved facial expressions and gestures in voir dire, borders
on the vague. However, it is the function of the trial court,
not this Court, to evaluate the denmeanor and credibility of the
prosecutor with regard to his stated reasons for the perenptory
strike and we nay not overturn the trial court’s decision unless
it was clearly erroneous. Gaves’ facial expressions during
voir dire — which presumably reflected a nonreceptivness to the
Commonweal th’s voir dire questioning — is a valid race neutra
reason for exercising a perenptory strike. Further, we note
that Graves is not of the sane race as Hol | oway, which tends to
suggest that the perenptory stri ke was not based upon G aves’
race. W cannot say that the trial court’s finding of fact that
t he Commonweal th’s perenptory strike of Graves was not based
upon purposeful discrimnation was clearly erroneous.

Next, Holloway contends that the trial court erred
when it denied his notion for a mstrial after it permtted the
Commonweal th to introduce testinony concerning Holl oway’ s
character in violation of KRE 404(b).

At the tinme of his arrest, Holloway was wanted on an

out standi ng fel ony probation warrant. The trial court granted



Hol | oway’ s pretrial notion in limne to exclude any nention of
t he warrant.

The Conmonweal th called O ficer Jordan as its first
witness. On direct exam nation, Oficer Jordan testified
regardi ng the events which lead to the charge of third-degree
assault. During cross-exam nation, the follow ng exchange

occurred between Oficer Jordan and def ense counsel:

Def ense counsel : You didn’t have a gun
call, did you sir?

O ficer Jordan: No, sir.

Def ense Counsel : And so, uh, you and

O ficer Bacon surm sed there may be a
weapon?

O ficer Jordan: Yes, Sir.

Def ense Counsel : Because of his furtive

activities. That being, he was hiding in
the cl oset?

O ficer Jordan: There is nore to it than
t hat .

Def ense Counsel : I was tal king about based
upon the call, sir.

O ficer Jordan: No, sir. Based upon the
call, we were there to execute a felony
warrant for probation violation. Based upon
the call, we had information that the

suspect was violent and had injured police
officers in the begi nning.

Hol | oway all eges that O ficer Jordan’s response was in
violation of the trial court’s in limne order not to nention

the prior felony warrant, and a violation of KRE 404(b) in that
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the reference to the warrant necessarily alluded to prior bad
acts.

Under KRE 404(b), "[e]vidence of other crines, wongs,
or acts is not admissible in order to prove the character of a
person or in order to show action in conformty therewith."

Pendl eton v. Commonweal th, Ky., 83 S.W3d 522, 528 (2002).

Wil e such evidence may be presented for other purposes,
consistent with this rule, the trial court’s in |limne order
excl uded any nention of Holloway s outstanding fel ony warrant.

However, when the nention of the warrant was nade,
trial counsel was aggressively cross-examning Oficer Jordan in
furtherance of Holl oway’s defense that the police had used
excessive force in the course of the arrest. To this end
def ense counsel’s cross-exani nation chall enged the police
suspi cions that Holl oway nmay be arned; suggested that police
could not rationally have suspected that Holl oway was arned
because he was hiding in a closet; and suggested that the
information they had fromthe dispatch call alone could not have
| ead to suspicions regardi ng Hol | onay.

We are persuaded that defense counsel opened the door
to Oficer Jordan’s reference to the outstanding warrant by his
guestions concerning police suspicions of the dangers presented
by Hol | oway and the contents of the dispatch call. “[Q ne who

opens the book on a subject is not in a position to conplain
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when his adversary seeks to read other verses fromthe sane

chapter and page.” Smth v. Commonweal th, Ky., 904 S W 2d 220,

222 (1995).
A mstrial is an extraordinary renmedy. Lynch v.

Comonweal th, Ky., 74 S.W3d 711, 714 (2002). The record nust

reveal a manifest necessity for a mstrial before such an

extraordinary renedy will be granted. Maxie v. Comonweal th,

Ky., 82 S.W3d 860, 863 (2002). For a mstrial to be proper,
the harnful event nust be of such magnitude that a litigant
woul d be denied a fair and inpartial trial and the prejudicial
effect could be renoved in no other way. The standard for
reviewing the denial of a mstrial is abuse of discretion. Bray

v. Commonweal th, Ky., 68 S.W3d 375, 383 (2002).

As we previously noted, defense counsel opened the
door to the reference to the warrant, and the reference anounted
to a direct response to trial counsel’s question. Under these
ci rcunstances there was not a manifest necessity of granting a
mstrial, and the trial court did not abuse its discretion in
refusing to grant Holloway’s notion for a mistrial.

For the foregoing reasons the judgnment of the Kenton
Crcuit Court is affirmed.

ALL CONCUR
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