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BEFORE: BAKER, GUI DUG.I AND SCHRODER, JUDGES.
GUI DUGALI, JUDGE. Walter McKellery (“MKellery”) appeals from an
opi nion of the Wrkers’ Conpensation Board (“the Board”) which
affirmed a decision of the Adm nistrative Law Judge (“ALJ")
di smi ssing his claimagainst Disney Tire Conpany (“Di sney”) as
barred by the statute of limtations. W affirm

McKel l ery was enpl oyed at Disney for approxi mtely 23

years ending in 1999. Through nost of the 1990s, he operated a



forklift and engaged in other activities including nmanually
movi ng heavy truck tires. These and other activities required
extensive use of his upper extremties. On May 20, 1998,

McKel lery filed an application for adjustnment of claimalleging
that these repetitive work activities resulted in physical

i mpai rment resulting from carpal tunnel syndrone.

The petition was first examned by an arbitrator, who
determ ned that the claimwas barred by the statute of
limtations. The matter then proceeded before the ALJ, who
rendered an opinion and order on June 16, 1999, awardi ng
conpensation for a proposed right carpal tunnel release (i.e.,
corrective surgery) and tenporary total disability benefits
(“TTD’). The claimwas then held in abeyance pendi ng the
i ssuance of a suppl enental opinion on other issues.

Thereafter, the Kentucky Suprene Court rendered

opinions in Alcan Foil Products v. Huff, Ky., 2 S.W3d 96 (1999)

and Special Fund v. Cark, Ky., 998 S.W2d 487 (1999). Both

cases dealt with notice and statute of |imtation issues in
cunul ative trauma proceedi ngs.

On July 10, 2001, the ALJ rendered a suppl enent al
opi nion and order which revised the June 16, 1999, opinion and
awar d. The record indicates that during the intervening

period, the claimwas anended to allege a second mani festation



date of My, 1998, and a question arose as to which of D sney’s
i nsurance carriers would be |iable.
Upon taking proof, the ALJ determ ned that pursuant to

Huff, supra, MKellery' s petition was barred by operation of the

statute of limtations. As a basis for this conclusion, she
found that MKellery' s carpal tunnel syndrone was di agnosed in
1994 and that MKellery was aware at that tine of its work-

rel atedness. Relying on Oark, supra, she went on to note that

while MKellery testified that his synptons worsened between
1996 and 1999, there was nothing in the record to suggest
whet her any occupational disability was attributable to this
timeframne.

McKel | ery appealed to the Board, arguing that he did
not learn that his condition was permanent until My, 1996. He
al so mai ntained that the uncontroverted evi dence denonstrated
that much, if not all, of his disability arose within the two-
year period imedi ately preceding his claim

Wthout entering into a protracted recitation of
the Board' s reasoning, it concluded in relevant part that Huff,
supra, requires the statute of limtations (KRS 342.185) in
cunmul ative trauma cases to commence when the claimant first
recogni zes that he has a work-related injury. Having found that

McKel lery clearly knew he had a work-related injury in 1994, the



statute of limtations began to run in 1994 and his 1998 cl aim
t herefore was time-barred.
The Board went on to address the question of
whet her McKel | ery devel oped additional disability during the two
years imredi ately preceding his application for benefits.

G ark, supra, provides that even when a worker has what may be

deened a date of injury, occupational disability which devel ops
during the two years preceding the claimis conpensable. In
exam ning this issue, the Board determ ned that while evidence
existed in the record that MKellery experienced additiona
disability during this period, it affirmed the ALJ s concl usion
that no such increased disability existed. The Board di sm ssed
McKel l ery’s appeal of the ALJ's opinion and order. This appeal
f ol | owed.

McKel lery first argues that the ALJ erred in
concluding that his claimfor benefits regarding his right hand
carpal tunnel syndrone was barred by the statute of |imtations.
He mai ntains that the record contain no evidence that he
suffered any injury or disability to his right hand prior to
May, 1996, and that the ALJ erred in failing to so find. He
argues that he could not have pursued a claimfor conpensation
for an inpairnment or occupational disability for a condition

whi ch did not cause himsynptons in 1994 or 1995.



In a related argunent, MKellery clains that the Board
erred in concluding that the evidence did not conpel a finding
that he suffered conpensable cunul ative trauma whi ch manifested
and becane synptomatic after May, 1996. He argues that the ALJ
erroneously found that there was nothing in the record to
suggest whet her any functional inpairnment was attributable to
his enpl oynment after May, 1996, and points to evidence in the
record stemm ng from 1998 that he experienced atrophy, pain,
weakness, nunbness, and inability to work.

On the issue of whether the Board properly concl uded
that the ALJ correctly dismssed MKellery' s petition as filed
outside the statute of Iimtations, we find no error. The
record contains evidence that McKellery's treating physician,

Dr. Walter Zukof (“Zukof”), conducted testing in 1994 which
showed bil ateral carpal tunnel syndronme. The evidence further
shows that Zukof informed McKellery that the condition was work-
related at that tine. Gven that the record contains clear

evi dence that MKellery was aware of a work-related condition or
injury as early as 1994, we cannot conclude that the Board erred
in affirmng the ALJ on this issue.

Simlarly, we agree with the Board’s concl usion that

Huf f, supra, equates “manifestation of disability” with

“mani festation of injury.” That is to say, though

“mani festation of disability” is the statutory trigger for
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begi nning the running of the statute of limtation, the court in
Huff clearly looks to the date of injury. (“W conclude that it
[mani festation of disability] refers to the worker’s di scovery

that an injury had been sustained.” Huff, 2 S.W3d at 101).

We find very conpelling the dissenting opinion of
Board Menmber Stanley in the matter at bar. It is uncontroverted
that McKellery received a work-rel ated, permanent disability,
and the clear purpose of KRS Chapter 342 is to conpensate
i njured and/or disabled workers precisely |ike MKellery.
Nevert hel ess, the Huff opinion operates to bar this statutory
entitlenment, and affects nost severely the dedi cated enpl oyee
i ke McKellery who continues to function for years with a work-
related disability rather than to litigate at the first tw nge
of pain. Furthernore, it cannot be said that any useful purpose
is served in the matter at bar by equating the onset of injury
with the onset of disability for purposes of triggering the
statute of limtations. Gven the totality of the
ci rcunst ances, and consi dering those circunstances in |ight of
t he underlying purpose of KRS Chapter 342, we woul d reverse on

this issue were it not for our nmandate to foll ow Huff.

On McKellery's final argunent, i.e., that the Board
erred in concluding that the evidence did not conpel a finding
that he suffered conpensabl e cumnul ative trauma whi ch manifested

and becane synptomatic after May, 1996, we again are bound to
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affirm Wile common sense would dictate that the physical
activity which brought about disability prior to May, 1996, did
not magically lose its injurious effect after that date, it is
al so true that no nedical evidence exists in the record to
support MKellery’'s claimon this issue. This fact, taken
alone, is a sufficient basis upon which we nust affirmthe
Board's opinion on this issue.

For the foregoing reasons, we reluctantly affirmthe
opi ni on of the Wirkers’ Conpensati on Board.
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