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BEFORE: BAKER, GUI DUG.I, AND SCHRODER, JUDGES.
BAKER, JUDGE. Cyprus Muntain Coals! D)B/A Starfire M nes
petitions for a review of an opinion of the Wrkers’
Conpensati on Board that vacated in part, reversed in part, and

remanded a deci sion of the Adm nistrative Law Judge, which

! The petition for review erroneously pluralizes the nane of
appellant. The correct nanme is Cyprus Muntain Coal.



awar ded Marl ous Napi er permanent total disability benefits equa
to 80% of his average weekly wage after excluding 20% based on a
pre-existing active occupational disability. The Board reversed
the ALJ' s denial of nedical benefits because of psychiatric or
psychol ogi cal overlay and vacated his decision with respect to
the 20% exclusion for a pre-existing active disability and
deni al of nedical expenses associated with Napier’'s cervica
injury claim The Board remanded the case for further
expl anation of his decision on the latter two issues. After
reviewing the record, the law, and the argunents of counsel, we
affirm

Mar | ous Napier, who is 52 years old and has a high
school education with no specialized or vocational training, has
been enpl oyed by Cyprus as a heavy equi pnent operator since
1971. On May 2, 1998, he sustained a work-related injury when
he fell while descending the steps on a drag |ine he was
operating hitting his head against a handrail and tw sting his
back. He inmedi ately experienced back pain, reported the
incident, and went honme. Napier returned to work the next day
but had to | eave after a few hours because of severe neck and
| ow back pain. He was initially treated with pain nedication
and physical therapy by Dr. Ceorge Chaney, a fam |y doctor, and
Dr. Richard Mdrtara, a neurosurgeon who had operated on Napier

in 1985. At the time, Napier was al so suffering from



degenerative joint disease in his left hip froma prior
autonobil e accident. Dr. Mrtara suggested he be reeval uated
after having hip replacenent surgery, which was done by Dr.
Norman Ellingsen in Cctober 1998. On May 13, 1999, Dr. Mrtara
performed | unbar fusion surgery consisting of a total
| am nectony at the L3-L4 level with a partial |amnectony at L2
and L4 bilateral nedial facetectomes. Follow ng the hip and
spi ne surgeries, Napier had sonme relief fromhis hip problens
and right | eg pain, but he continued to suffer |ower back, |eft
| eg, and neck pain. Dr. Chaney referred Napier to the Lexington
Pain Center, where he has been treated by Dr. Bosomwrth with
medi cati on includi ng Sonata, Zanaflex, Neuroten, Effexor, and
Oxyconti n.

Napier filed an Application for Resolution of Injury
Caimon April 18, 2001, involving the May 1998 inci dent seeking
conpensati on based on both physical and psychol ogi cal probl ens.
In addition to the above referenced physicians, Napier has been
exam ned and eval uated by several physicians and occupati ona
experts in connection with his claim Their various reports
nmenti on Napier’s medical history that involved a hip injury he
received in a vehicular accident in 1980 and a fractured spine
received in a fall froma tree in 1985. As a result of the 1985
incident, Dr. Mortara performed spinal surgery with fusion of

the L1-L3 vertebra that included the insertion and subsequent



removal of Harrington rods. Napier was off work approximtely
five nmonths and nine nonths because of the 1980 and 1985
i ncidents, respectively. During each of the exam nations
follow ng the May 1998 incident, Napier conplained of |ower back
pain, left leg pain, nunbness in the toes of his left foot and
hands, neck pain, headaches, and depression.

On March 23, 2001, Dr. Janes Tenplin reported Napier
was suffering fromseveral conditions including degenerative
di sc di sease, |unbar spondylolysis, chronic cervical pain
syndronme, left |leg radicul opathy, chronic left hip pain,
depression, and post-operative scar tissue/adhesions. He
assessed a conditional 16% whol e body inpairnment due to Napier’s
| umbar spinal condition under the American Medical Association

Quides to Evaluation of Permanent Inpairnment. Dr. Tenplin

i ndi cated that the inpairnment rating was conditional because he
di d not believe Napier had reached maxi mum nedi cal i nprovenent
and further testing and eval uation of his cervical condition was
necessary. Dr. Tenplin did state that Napier’s condition was
caused by the May 1998 incident and he did not have an active

i mpai rment prior to that incident.

On Cctober 16, 2000, Dr. Russell Travis exam ned

Napi er and stated that his current conplaints of chronic neck
and | ow back pain were not supported by objective findings. Dr.

Travi s suggested that Napier’s condition was not related to the



May 1998 injury but involved degenerative stenosis bel ow the
vertebral levels adjacent to the 1985 spinal fusion, that he had
reached maxi mum nedi cal inprovenent, and that he could return to
light work activity. However, based on the fact that he had the
1999 surgery, Dr. Travis assessed a 10% whol e person i npairnent.

On July 27, 2001, Dr. Charles Hieronynous' diagnosis
i ncl uded chronic | ow back pain with radi cul opat hy and atrophy,
chronic cervical pain with radicul opathy and atrophy, chronic
pai n syndronme, degenerative disc disease, and status post | unbar
| am nectony L3-L4 with partial L2 and L4 bilateral nedical
facectom es. He assessed a 31% whol e body i npai rnent and stated
that the May 1998 injury had caused Napier’s conplaints and he
di d not have an active inpairnment prior to the 1998 injury.

Dr. Martyn Coldman at the University of Louisville
conducted an i ndependent nedi cal eval uation of Napier on
Sept enber 20, 2001, pursuant to a request fromthe Departnent of
Wor kers’ Conpensation and the ALJ under Kentucky Revised Statute
(KRS) 342.315. In a Form 107 report, Dr. Goldman’s di agnosis of
Napi er was status post |unbar deconpressive | am nectony, mld
degenerative joint disease cervical and dorsal spine, and
narrowi ng of the L3-L4 level with retrolisthesis narrow ng of
the L3-L4. He stated Napier’s May 1998 injury was at | east
partially responsible for his current condition but woul d not

have resulted in persistent synptons absent the fused segnent



fromLl to L3. Dr. CGoldman indicated that 50% of Napier’s
current inpairnent was due to arousal of a pre-existing dormnt
non-di sabling condition, that his neck problens were due to the
effects of natural aging, and that he could not return to the
type of work he perfornmed before the May 1998 injury. Dr.

Gol dman assessed a 13% per manent whol e body i npairnment under the
AVA Quides for the 1998 injury. In a subsequent deposition, Dr.
Gol dman expanded on his eval uation by stating that he woul d have
assessed a total 30% whol e body inpairnent rating based on a
conbi nation of the 1998 and 1985 injuries with a 20% i npai r ment
rating assigned to the 1985 injury, and that he woul d have

i nposed physical restrictions on Napier based on the 1985 injury
and attendant spinal fusion surgery.

Al so on Septenber 20, 2001, Dr. John Harpring
conducted a university nedical evaluation pursuant to a request
fromthe Departnment of Wrkers’ Cains under KRS 342.315. Dr.
Har pri ng di agnosed Napier as suffering fromlunbar stenosis and
neck pain caused by the May 1998 injury and did not believe
Napi er had a pre-existing active inmpairnment. Dr. Harpring did
not provide an inpairnment rating.

The record contains two reports related to Napier’s
psychol ogical claim Phillip Pack, a certified clinica
psychol ogi st performed various tests on June 15, 2001, and

concl uded Napi er suffered frommajor mld depression w thout



psychotic synptons. He assessed a Class 2 inpairnent rating
under the current AMA gui delines, which he stated corresponded
with a 10% i npai rnent rating under the previous guidelines.
Pack found no evidence of malingering.

On August 30, 2001, Dr. David Shraberg, a
psychi atrist, evaluated Napier at the request of the enployer.
Based on his interview and testing, Dr. Shraberg concl uded t hat
Napi er exhi bited a high degree of synptom magnification and that
any nedi cal problens were due to natural aging and arthritis.
Dr. Shraberg stated Napier had personality factors that
predi sposed himto devel opi ng physical synptons under stress and
di agnosed a psychophysi ol ogi cal adj ustnent di sorder associ at ed
with multiple surgeries and a passive/ dependant personality. He
i ndicated that Napier’s primary psychol ogi cal problemwas an
addiction to Oxycontin. Dr. Shraberg found no active
psychiatric inpairnent related to the May 1998 injury and
suggested that detoxifying Napier from Oxycontin would relieve
hi m of any depression and allow himto return to work.

On January 14, 2002, the ALJ conducted an evidentiary
hearing. Napier testified that he has constant pain in his
neck, left leg, and | ower back. He said that he is unable to
sit or stand for over thirty mnutes, has severe headaches, and
has troubl e sleeping. He stated that he receives treatnent and

counseling for depression at the pain clinic. Napier indicated



that he had routinely worked 11-40 hours of overtinme per week
W t hout any physical restrictions since his spinal fusion
surgery in 1985-86 and approxi mately 84 hours per week for
several nonths just prior to the May 1998 i nci dent.

On March 7, 2002, the ALJ issued an opinion awardi ng
Napi er permanent total disability benefits for his |unbar spinal
condition conputed on an 80% occupational disability rate and
denyi ng conpensation related to Napier’s cervical condition.
The ALJ found Dr. CGoldman’s testinony to be the nost credi bl e of
t he nedi cal experts and relied heavily on his assessnent of a
20% i npairnment rating for the 1985 injury in carving out 20%
fromthe total disability award for that injury as a non-
conpensabl e pre-existing active disability. Although the ALJ
referred to the testinony of Napier, Dr. CGoldman, and M. Pack
as supporting a finding of total occupational disability, he
again relied on Dr. Goldman’s attributing Napier’s cervica
problens to the natural aging process in finding this condition
to be not work-related. Consequently, the ALJ awarded Napi er
per manent i ncone benefits conmmensurate with 80% of his average
weekl y wage and mnedi cal expenses associated solely with his
[ unmbar spinal condition.

On March 13, 2002, Napier filed a petition for
reconsi deration seeking reversal or alternatively additiona

findings on the 20% excl usi on based on the 1985 injury and the



deni al of benefits for his neck problens. Napier also requested
findings and clarification as to conpensability for the
psychol ogi cal conponent of his claim On April 2, 2002, the ALJ
i ssued an order generally reaffirmng his previous decision. He
stated the finding of a 20% pre-existing active disability was
based on Dr. Coldman’s 20% i npai rnent rating and the physica
restrictions he would have inposed as a result of the 1985
injury. He also reiterated Dr. Goldman’s attribution of

Napi er’s neck problens to the natural aging process and a
finding that these problens did not arise for several nonths
followi ng the May 1995 incident. The ALJ did supplenent his
deci sion by specifically denying any conpensation related to
Napi er’s psychol ogi cal condition based on Dr. Shraberg’' s

t esti nony.

On appeal, the Wirkers’ Conpensation Board vacated in
part, reversed in part, and remanded the case for further
findings related to the ALJ's finding that the 1985 injury
constituted a pre-existing active occupational disability and
t he conpensability of medical care costs in connection with
Napi er’s cervical injury. The Board reversed the denial of
conpensation for nedical expenses associated with the
psychol ogi cal conponent of the claim This appeal followed.

Cyprus contends the Board should have affirnmed the

ALJ’ s opinion because it was supported by substantial evidence.



Cenerally, as the fact-finder, the ALJ has the authority to
determ ne the quality, character, and substance of the evidence.

Burton v. Foster Weeler Corp., Ky., 72 S.W3d 925, 928 (2002);

Square D Co. v. Tipton, Ky., 862 S.W2d 308, 309 (1993).

Simlarly, the ALJ has the sole authority to determ ne the
wei ght and inferences to be drawn fromthe evidence. MIller v.

East Kentucky Beverage/ Pepsico, Inc., Ky., 951 S.W2d 329, 331

(1997); Luttrell v. Cardinal Al um num Co., Ky. App., 909 S. W 2d

334, 336 (1995). The fact-finder also may reject any testinony
and believe or disbelieve various parts of the evidence even if

it came fromthe same wtness. Mgic Coal Co. v. Fox, Ky., 19

S.W3d 88, 96 (2000); Wiittaker v. Row and, Ky., 998 S.W2d 479,

481 (1999). \Were the party with the burden of proof is not

successful before the ALJ in a workers conpensation matter, the
i ssue on appeal is whether the evidence in that party's favor is
so conpelling that no reasonabl e person could have failed to be

persuaded by it. Carnes v. Trento Mg. Co., Ky., 30 SSW3d 172,

176 (2000); Bullock v. Peabody Coal Co., Ky., 882 S.W2d 676,

678 (1994). The Board' s scope of reviewis limted to whether
the ALJ exceeded his power, abused his discretion, or issued an
order that was clearly erroneous or not in conformty with

statutory law. See KRS 342.285(2); Smth v. D xie Fuel Co.,

Ky., 900 S.wW2d 609 (1995). 1In contrast to its authority to

determ ne | egal issues de novo, the Board may not substitute its
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judgnent for that of the ALJ on factual issues that are
supported by substantial evidence and thus not clearly

erroneous. See Union Underwear Co., Inc. v. Scearce, Ky., 896

S.W2d 7, 9 (1995); Jecker v. Plunbers’ Local 107, Ky. App., 2

S.W3d 107, 110 (1999). This Court’s duty is to correct the
Board only where it has overl ooked or m sconstrued controlling
statutes or precedent, or commtted an error in assessing the

evi dence so flagrant as to cause injustice. Wstern Bapti st

Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992); Huff

Contracting v. Sark, Ky. App., 12 S.W3d 704, 706 (2000).

Initially, Cyprus maintains that the Board erred in
remandi ng for further findings on the issue of a pre-existing
active disability. The ALJ relied extensively on the opinion of
Dr. Gol dman, who assessed a 20% functional inpairnment rating to
the 1985 injury and stated he generally woul d have i nposed
restrictions for Napier of no bending forward with knees
straight and no lifting over 25 to 30 pounds. The Board held
that the ALJ's findings were insufficient because of
i nconsistencies in Dr. Goldman’s testinony and contradictory
evi dence fromthe second university evaluator, Dr. Harpring.

For instance, Dr. Coldman explicitly indicated in his Form 107
report that Napier did not have an active inpairment prior to
the May 1998 incident “despite the fact that he certainly would

have had an inpairnent rating based on his pre-existing spina
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fusion fromL1 through L3.” 1In his report, Dr. Goldman al so
attributed 50% of Napier’s condition to “arousal of the pre-
exi stent dormant non-disabling condition.” 1In addition, Dr.
Harpring indicated in his Form 107 report that the | unbar
fracture and stenosis were pre-existing conditions, but that
Napi er was “asynptomatic at the tinme of his alleged work rel ated
accident [in May 1998] and subsequent |ow back and | eg pain.”?
The Board noted the difference between an

“Inmpairment,” which refers to a health related condition that
produces a physiological limtation quantified in terns of a
rati ng under the AVA Cuides, and an “active disability,” which

is alegal termof art related to occupational limtations that

exist inmmediately prior to the subject injury. See e.g., Wlls

v. Bunch, Ky., 692 S.wW2d 806 (1985); Giffin v. Booth Menori al

Hospital, Ky., 467 S.W2d 789 (1971). The existence or extent
of a functional inpairment does not necessarily correlate with

an equal occupational disability. See Cook v. Paducah Recappi ng

Service, Ky., 694 S.W2d 684 (1985); Msely v. Ford Mtor Co.,

Ky. App., 968 S.wW2d 675, 678 (1998). “Active” with reference

to a pre-existing disability means disabling or negatively

2 W note that Drs. Tenplin and Hieronynus al so indicated that
Napi er had no pre-existing active disability at the tinme of the My
1998 i nci dent .
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affecting a person’s ability to work prior to the subsequent

injury. See Yocumv. Devine, Ky. App., 577 S.W2d 41, 43

(1979). The fact that a claimant is enployed or continues to
wor k does not necessarily nean he has no active disability.
Wlls, 692 SSW2d at 806. As the sole fact-finder, the ALJ nust
translate the lay and nedical evidence into a finding of
occupational disability, and he is not required to rely on the
vocati onal opinions of either the medical experts or the

vocational experts. Ira A Watson Departnent Store v. Ham |l ton,

Ky., 34 S.W3d 48, 52 (2000). However, as the Board noted, this
case is conplicated by the existence of reports fromtwo
university evaluators. Generally, under KRS 342.315(2), the

opi nion of a university evaluator creates a rebuttable
presunption, which requires the ALJ to provide reasons for

rejecting such an opinion. See Magic Coal Co. v. Fox, 19 S. W3d

at 96.

Cyprus insists that the Board inproperly inposed its
own interpretation of Dr. Goldman’s report rather than all ow ng
the ALJ to draw his own inferences fromthe testinony by stating
it contained inconsistencies. Cyprus states:

The fact that Dr. Gol dman descri bed
Respondent’ s pre-existing inpairnment as
active’ is not inconsistent with his
assessment of a 20% i npairment for the 1985
injury and surgery. At nost, Dr. Goldman’s
testinmony indicates sonme degree of confusion
by the physicians over the differences

not

13



between ‘inpairnment’ and ‘disability.’ It
is unclear exactly what Dr. CGol dman and Dr.
Har pri ng neant by stating that Respondent’s
pre-existing inpairment was not ‘active.’
Petitioner submts that the only |ogica
conclusion is that they intended ‘active

i mpai rment’ to be synonynous with
‘disability.’

In fact, in his deposition, Dr. Coldman acknow edged that the
AMA Gui des note a distinction between “inpairnment” and
“disability.”

Attorney for Napier:
Ckay. As | understand the AVA
Qui delines, there’'s a distinction
bet ween i npairnment and disability.

Dr. CGol dman
Absol utely.

Attorney for Napier:
kay. But in that sense, just
because an individual has an
i mpai rment, they don’t necessarily
have any job disability; is that
correct?

Dr. ol dman:

Well, again, they' re two
entirely different things and,
again, | can't tell you what the
First, Second or Third Editions
said, but the Fifth Edition
specifically says that inpairnent
is rated as showi ng the | oss of
function to do activities of daily
living, exclusive of work.

Unfortunately, the ALJ nerely cited Dr. CGol dman’s

testinmony concerning his theoretical inpairnment rating and

14



restrictions wthout discussing the contradiction between his
conclusion and Dr. Goldman’s indication that Napier had no pre-
exi sting active disability even though he may have had an

i npai rment because of the 1985 injury. Although the ALJ is not
bound by the nedical experts’ characterization and conti nued
enpl oynment does not preclude a finding of active disability, the
AL)'s failure to explain his finding despite Dr. Goldman’s
recognition of the distinction between “inpairnent” and
“disability” and explicit indication there was no pre-existing
active disability, Napier’s continued enploynent w thout being
pl aced under restrictions by his treating physicians, and Dr.
Harpring’ s opinion that there was no pre-existing active
disability render the ALJ's finding subject to further scrutiny.
The ALJ also failed to provide reasons for rejecting the opinion

of Dr. Harpring, a university evaluator. See, e.g., Bright v.

Anerican Geetings Corp., Ky., 62 S.W3d 381 (2001). W agree

with the Board that the ALJ needs to provide additiona
explanation for his finding of a pre-existing active disability
of 20%

Al ternatively, Cyprus contends that regardl ess of
whet her the 1985 injury could be considered “active” prior to
the 1998 injury, the 1996 version of KRS 342.730(1)(a) requires
any inpairnment due to the prior injury be excluded from

determ ni ng whet her Napier was totally disabled. It asserts

15



that the 1996 anendnents created an exclusion for pre-existing
condi ti ons based exclusively on an inpairnent rating under the
AVA Qui des without regard to actual disability. This

interpretation of KRS 342.730(1)(a), however, has been rejected

by the Kentucky Suprene Court. In Ilra A Watson Depart nent

Store v. Hamilton, 34 S.W3d at 52, the court held that under

the 1996 anendnents to KRS 342.730, determ nation of whether a
wor ker’ s occupational disability is total or pernmanent is not
limted solely to an inpairnent rating, but nust also take into

account the principles set forth in Gsborne v. Johnson, Ky., 432

S.W2d 800 (1968), such as the worker’'s post-injury physical,
enotional, intellectual, and vocational status; the |ikelihood a
particul ar worker would be able to find work under nor nal

enpl oynent conditions; the worker’'s ability to work dependabl y;
and the effect of the worker’s physical restrictions on his

vocational capabilities. See also McNutt Construction/First

Ceneral Services v. Scott, Ky., 40 S.W3d 854, 859

(2001) (hol di ng arousal of prior dormant condition by work-
related injury remai ns conpensabl e under 1996 Act); Hi Il v.
Sextet, Ky., 65 S.W3d 503, 508-09 (2001). The ALJ’s opinion
fails to discuss these various factors or account for the fact
t hat Napi er was not placed on any physical restrictions by his

treating physicians and continued to otherw se function,

16



i ncl udi ng worki ng extensive hours in the same job, wthout
l[imtations.

Cyprus al so chall enges the Board’ s remand for further
findings on Napier’s cervical condition. As with Napier’'s
| umbar condition, the Board felt the ALJ's reliance on Dr.
Gol dman’ s opinion attributing Napier’s neck problens to the
natural aging process was insufficient without further

expl anation. In Comonweal th, Transportation Cabinet v. Qiffey,

Ky., 42 S.W3d 618 (2001), the court held that even under the
1996 anendnents, arousal of a prior, dormant condition by a
wor k-rel ated injury remains conpensable even if that condition

resulted fromthe natural aging process. See also MNutt

Construction, 40 S.W3d at 859 (distinguishing between condition

resulting solely fromnatural aging and arousal of dormant
degenerative condition by work-related trauma). The Board
stated that Dr. Goldman failed to address whether Napier’s
cervical condition was a dormant condition aroused by the 1998
injury. It also referred to Dr. Harpring s opinion that the
cervical condition was asynptomatic prior to the 1998 injury.
The Board correctly found that the nedical records showed t hat
the ALJ's finding that Napier did not voice conplaints of neck
pai n and headaches until several nonths after the 1998 i nci dent

was clearly erroneous.
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In contradiction to its position that Napier’s |unbar
condition was “active,” Cyprus asserts that Dr. CGoldnman’s
testinmony that the |unbar spinal fusion constituted a pre-
exi sting dormant condition aroused by the 1998 injury
represented his opinion on Napier’s cervical condition as well.
Cyprus’ assertion that the latter is a reasonable inference from
the former is illogical and certainly does not support denial of
benefits given the conpensability of a degenerative condition
aroused by a work-related injury. W note that Napier’s claim
Wth respect to his cervical condition appears to be limted to

nmedi cal , as opposed to incone, benefits. See, e.g., Cavin v.

Lake Construction Co., Ky., 451 S.W2d 159 (1970). W agree

with the Board that the ALJ should provide additional findings
and reasons for his position denying paynent of nedical expenses
for Napier’s cervical condition.

Finally, Cyprus maintains that the Board erred in
hol di ng that the evidence conpelled an award of nedical benefits
for the psychol ogi cal conponent of Napier’s claim |t states
that Dr. Shraberg’ s testinony represented substantial evidence
supporting the ALJ's decision. The Board felt that even Dr.
Shraberg’ s report indicated that Napier’s depression is causally
related to treatnent of his physical conplaints with the pain
nmedi cati on Oxycontin. Cyprus contends that it should not be

liable for these nedi cal expenses because it is responsible only

18



for nedi cal expenses related to necessary treatnment of a work-

related injury. See, e.g., Square D Co. v. Tipton, Ky., 862

S.W2d 308 (1993); KRS 32.020(1). The enployer, however, bears
the burden of proving a treatnment is unnecessary or

unreasonable. 1d. It appears that the question of necessity
for the nedical expenses associated with treatnment of Napier’s
psychol ogi cal condition was not properly preserved by Cyprus.

It did not present this issue before the ALJ or the Board and
raises it for the first time in this appeal. Failure to raise
an issue at the admnistrative | evel generally precludes raising

it in a judicial appeal. See Wittaker v. Hurst, Ky., 39 S . W3d

819, 821-22 (2001); Yocumv. Conley, Ky. App., 554 S.W2d 416,

417 (1977). Thus, Cyprus’ failure to raise this issue earlier
constituted a waiver.

In addition to the procedural barrier, Cyprus’
argument on the psychol ogi cal issue | acks substantive nerit.
Al t hough Dr. Shraberg questioned the use of Oxycontin, he did
di agnose Napi er as havi ng a passi ve/ dependent personality, which
renders himnore susceptible to stress and depression, and a
psychol ogi cal adj ustnent disorder associated with his multiple
surgeries. Dr. Shraberg recommended that Napier receive further
counsel i ng stressing physical rehabilitation and detoxification

from Oxycontin. He stated:
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A psychol ophar macol ogi cal eval uati on nay
hel p deal with depression, hostility, and
anxiety. A solution-focused therapy nay be
necessary to help himcontrol his anxiety,
anger and self-defeating thoughts. This
individual is likely to have enduring,

probl emati c characterological traits. It is
not possible to elimnate these traits, so
clinicians working with himw Il need to

focus on how to manage these traits in the
physi cal rehabilitation setting.

Despite his criticismof the use of Oxycontin and
opi nion that Napier had no current active psychiatric
i npai rment, Dr. Shraberg recogni zed that Napier did experience
psychol ogi cal synptons resulting fromhis physical condition
that required treatnent. The ALJ found Napier totally disabled
as a result of the May 1998 injury with Cyprus |iable for 80% of
the incone benefits. Unlike income benefits subject to
apportionment, the current enployer is responsible for paynent
of medi cal expenses related to treatnment for a work-rel ated

injury. See, e.g., Derr Construction Co. v. Bennett, Ky., 873

S.W2d 824 (1994); Robertson v. United Parcel Service, Ky., 64

S.W3d 284 (2001). Dr. Shraberg questioned the use of high
doses of Oxycontin but did not state all the expenses associ at ed
with treatnment of Napier’s psychol ogi cal problens were
unnecessary. W cannot say the Board erred in hol ding Cyprus
was |iable for paynment of nedical expenses related to Napier’s

psychol ogi cal probl ens.
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For the foregoing reasons, we affirmthe opinion of
the Wrkers’ Conpensation Board.

ALL CONCUR.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE—Mar | ous
Napi er :

Carl M Brashear

Lexi ngt on, Kent ucky Thomas W Moak
Prest onsburg, Kentucky
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