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BEFORE: EMBERTON, CHI EF JUDGE; HUDDLESTON AND McANULTY, JUDGES.
McANULTY, JUDGE. This is a petition for review of a decision by
the Wirkers’ Conpensation Board affirm ng an order issued by the
adm nistrative law judge limting Appellant to attorney fees in
t he anount of $10,000.00. We reverse and renand.

Appel  ant represented Rueben Littrell in a workers’
conpensation cl ai magai nst Safety Kl een Corporation (Safety

Kl een) and the Special Fund. On June 14, 1996, Littrel



suffered a work-related injury to his back while enpl oyed by
Safety Kleen. Littrell took a few nonths off, but returned to
wor k on August 10, 1996. On Septenber 15, 1998, Littrel
suffered an onset of increased synptons and sought nedica
treatnent. Littrell was not able to continue working after this
time. Littrell enployed Appellant as his attorney on Septenber
29, 1999. Wth Lanb’s assistance, Littrell filed an Application
for Resolution of Injury Claimwth the Departnent of Wrkers’

G ainms on June 30, 2000.

Begi nni ng Decenber 12, 1996, an arbitrator
prelimnarily handl ed all workers’ conpensation clains, but,
during the regular session of the General Assenbly in 2000, the
| egi sl ature repealed all statutory references in the Wrkers’
Conpensation Act to arbitrators and abol i shed Kentucky’'s four-
year experiment requiring binding nediation. See KRS' 342.270(2)
ef fective Decenber 12, 1996. The amendnents elim nating
arbitration becane effective July 14, 2000.

As stated in the opinion rendered by the Wrkers’
Conpensati on Board on August 15, 2001, pertaining to Appellant’s
appeal on the issue of attorney fees,

[i]n April 2000, in order to assure an

ef ficient procedural transition between the

ol d and new systens, Conm ssioner Walter W

Turner by executive action ordered al
further clains to be directly assigned to

! Kentucky Revised Statutes.



adm ni strative |aw judges, bypassing al
addi ti onal proceedings invol ving
arbitrators. Littrell’s cause of action was
one of those clains.

Eventually, Littrell and Safety Kl een settled the
claimfor payments with a total value of $165, 185.80. The
adm ni strative |aw judge approved the settlenment on February 9,
2001. Appell ant sought attorney fees in the anmount of
$13, 009. 29, the anpbunt of recovery specified in Appellant’s
contract with Littrell (20% of the first $25,000 recovered, 15%
of the next $10,000 and 5% of the excess). On February 9, 2001,
the adm nistrative | aw judge rendered an order limting the
attorney fees to $10,000 based on his interpretation of KRS
342.320(2)(b), as in effect from Decenber 12, 1996 to July 14,
2000. In support, the adm nistrative | aw judge nmade the
foll ow ng notati ons:

The Adm nistrative Law Judge notes that the
contract for representation was entered into
between the Plaintiff and counsel on

9/ 29/99. Therefore, the 1996 anmendnents to
the Act apply to this notion for attorney’s
fees. Furthernore, the Adm nistrative Law
Judge notes that this claimwas never
practiced before an Arbitrator, being
assigned directly to an Adm nistrative Law
Judge.

KRS 342.320 provides that an attorney is
limted to a maxi nrum fee of $2,000 for
practice before an Arbitrator and, upon
appeal to an Adm nistrative Law Judge, to a
maxi mum of $10, 000 for any additional anount
recovered before the Adm nistrative Law
Judge. The Admi nistrative Law Judge
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bel i eves that, reading paragraphs (2)(a) and

(2)(b) together, it was the |legislature' s

intent tolimt a Plaintiff’s attorney who

practiced only before an Adm nistrative Law

Judge to a maxi mrum fee of $10,000. In doing

so, the Adm nistrative Law Judge notes that

par agraph (2)(b) states that the anount

awar ded by the Adm ni strative Law Judge

shall be “in addition to the fee, if any,

awar ded” at the arbitration level. Since no

fee was awarded at the arbitration |evel,

t he $10, 000. 00 fee cap nust apply.

On February 23, 2001, Appellant filed a petition for
reconsi deration requesting a finding of fact that the
adm ni strative |aw judge woul d have awarded Appel | ant attorney
fees of $13,009.29, but for the cap of $10,000 in the 1996
Amendnent s of KRS 342.320(2)(b). On March 9, 2001, the
adm ni strative |law judge made a finding that he would have
awar ded the fee requested ($13,009.29) had the amount not
exceeded the $10, 000 cap.

Appel | ant appeal ed the decision of the adm nistrative
| aw judge to the Wrkers’ Conpensation Board. The Board
affirmed the decision, precipitating this appeal.

Appel | ant presents several issues on appeal, al
pertaining to one fundanental question which is, “what |aw
governing attorney fees for workers’ conpensation cases applies
to this clain?” Specifically, the issue is whether the 1994,
1996, or 2000 anmendnments to KRS 342.320 determ ne the nmaxi mum

anount of attorney fees to which Appellant is entitled.



The standard enpl oyed by this Court when review ng a

wor kers' conpensation decision is set forth in Wstern Bapti st

Hospital v. Kelly, Ky., 827 S.W2d 685, 687-88 (1992):

The function of further review of the

[ Workers' Conpensation Board] in the Court
of Appeals is to correct the Board only
where the the [sic] Court perceives the
Board has over| ooked or m sconstrued
controlling statutes or precedent, or
conmtted an error in assessing the evidence
so flagrant as to cause gross injustice.

In this case, we believe that KRS 342. 0015 and Daub v.

Baker Concrete, Ky., 25 S.W3d 124 (2000) are dispositive of the

i ssues on appeal. KRS 342.0015 is entitled “Application of 1996
(1°' Extra Sess.) Ky.Acts ch. 1” and reads as foll ows:

The substantive provisions of 1996 (1st
Extra. Sess.) Ky. Acts ch. 1 shall apply to
any claimarising froman injury or |ast
exposure to the hazards of an occupationa
di sease occurring on or after Decenber 12,
1996. Procedural provisions of 1996 (1st
Extra. Sess.) Ky. Acts ch. 1 shall apply to
all clainms irrespective of the date of
injury or |ast exposure, including, but not
excl usively, the nechani sns by which clains
are deci ded and workers are referred for
medi cal eval uations. The provisions of KRS
342.120(3), 342.125(8), 342.213(2)(e),

342. 265, 342.270(3), 342.320, 342.610(3),
342.760(4), and 342.990(11) are renedial.

(enmphasi s added).
I n Daub, the Kentucky Suprene Court addressed the
application of the 1996 Act to the allowable attorney fees for

proceedi ngs practiced before an arbitrator. See Daub, Ky., 25



S.W3d 124 (2000). The court noted that the attorney fees
statute in effect at the tinme was enacted, at least in part, to
correspond to the changes in the nmechani smor procedure by which
clains were decided. See id. at 127. “Consistent with the
different types of procedure which were enpl oyed when litigating
a claimbefore an arbitrator and before and ALJ, the anmended
version of KRS 342. 320 contained different provisions with
regard to attorney’s fees.” |Id.

KRS 342. 0015 nmakes it clear that the |legislature
i ntended for the changes in procedure by which clains were
decided to apply to all clainms pending on or after July 14,

2000, irrespective of the date upon which they arose. See Daub,
25 S.W3d at 128. Accordingly, as the 2000 anendnents to the
Workers’ Conpensation Act elimnated the arbitration | evel and
assigned clains directly to an adm nistrative | aw judge, the
commi ssioner ordered Littrell’s claimto be assigned directly to
an admnistrative |l aw judge. KRS 342.270(2).

KRS 342. 0015 al so nmakes it clear that the |egislature
considers the amendnents of KRS 342.320 to be renedial. See
Daub, 25 S.W3d at 128. Moreover, the 2000 anmendnents to KRS
342. 320 are consistent with the procedural amendnents to KRS
342.270(2) because they elimnate all provisions for proceedings
practiced before an arbitrator. In pertinent part, KRS

342.320(2) is as foll ows:



In an original claim attorney's fees for

services under this chapter on behalf of an

enpl oyee shall be subject to the foll ow ng

maxi mum limts:

(a) Twenty percent (20% of the first

twenty-five thousand dol |l ars ($25,000) of

the award, fifteen percent (15% of the next

ten thousand dollars ($10,000), and five

percent (5% of the remainder of the award,

not to exceed a maxi mum fee of twelve

t housand dol lars ($12,000). This fee shal

be paid by the enployee fromthe proceeds of

the award or settlenent.

In view of the |egislature’ s express declaration that
t he 2000 anendnents to KRS 342.320 are renedi al and the
procedure followed in this case, we conclude that the anendnents
to KRS 342.320 apply to all clains pending on or after July 14,
2000, the effective date of the 2000 anendnents. See Daub, 25
S.W3d at 128. Appellant was not limted to attorney fees of
$10, 000, but was limted to attorney fees of $12,000 under the
2000 anendnents. Therefore, we reverse the board.

In concluding the above, we are aware that KRS
342.320(b) goes on to state, “[a]ttorney-client enploynent
contracts entered into and signed after July 14, 2000, shall be
subject to the conditions of paragraph (a) of this subsection.”
However, we do not find that the 2000 anendnents only apply to
attorney-client enploynent contracts entered into and si gned
after July 14, 2000, when a pending claimfiled June 30, 2000,

is assigned directly to an adm nistrative | aw judge pursuant to

t he 2000 anendnents. Thus, even though the Appellant and
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Littrell signed the enpl oynent contract on Septenber 29, 1999,
we believe the 2000 anmendnents to KRS 342.320 on the issue of
Appel lant’ s attorney fees are applicable.

Since the adm nistrative | aw judge has indicated that
he woul d have awarded Appellant the fee requested of $13, 009. 29,
we remand for entry of an order awardi ng himthe sum of $12, 000,
t he maxi num fee al | owed under the 2000 anendnments to KRS
342.320(2).

EMBERTON, CHI EF JUDGE, CONCURS

HUDDLESTON, JUDGE, CONCURS | N RESULT.

BRI EF FOR APPELLANT: BRI EF FOR APPELLEE SPECI AL
FUND:

Eric M Lanb

Lanb & Lanb Zoel D. Zakem

Loui svill e, Kentucky Frankfort, Kentucky



