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BEFORE: BUCKI NGHAM MANULTY AND PAI SLEY, JUDGES.
PAI SLEY, JUDGE. This is an appeal froman order entered by the
Letcher Crcuit Court in a proceeding to partition |and. For
t he reasons stated hereafter, we dism ss the appeal.

It is undisputed that appellees Robert B. Collins and
Jean C. Collins owned an undivided 15/16 interest in certain
tracts of land, and that appellant Joyce Ann Fields owned the
remai ning 1/16 undivided interest in the property. The
Collinses filed a conplaint in CGvil Action No. 96-Cl-135 in My

1996, seeking a division of the property as well as conpensation



for inprovenents, costs, and attorney’ s fees. Conm ssioners
wer e appoi nted, the [ and was surveyed, and a report was nade to
the court. The Collinses thereafter filed a notion requesting
the court to approve the report and survey, to order the parties
to pay their respective court costs and attorney’'s fees, and to
order themto split the comm ssioners’ and survey fees. On June
15, 1998, the court entered an order approving the

conmmi ssioners’ report and the survey. The parties were ordered
to pay their respective court costs, attorney' s fees, and costs
relating to the deeds of conveyance, as well as to share the
costs of the comm ssioners’ and survey fees. The court directed
that since there was “no just reason for delay this is a fina
and appeal able Order as Ordered on this 12'" day of June, 1998.~”
No appeal foll owed.

In Cctober 2001, the Collinses and the subsequent
purchasers of their property filed a postjudgnent notion in No.
96- Cl - 135 seeking a declaration of rights as to whether the June
1998 order was a final judgnent. They indicated that deeds had
been prepared and recorded in accordance with the earlier order,
but that the matter was before the court because Joyce Fiel ds
had filed Cvil Action No. 01-Cl-203, in which she contested the
Collinses’ title “to the property awarded by this Court” by the
June 1998 order.

Al t hough the court did not enter an order in No.
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96-Cl -135 resolving the notion for a declaration of rights, the
circuit court record of that action does include a copy of an
order entered by the court in No. 01-Cl-203 on March 11, 2002.
In the latter order, the court held that its June 1998 order in
No. 96-Cl-135 “decided all issues to be decided and not hi ng
remai ned in issue before the Court,” with the result that the
order “was the final judgnent of this Court adjudicating al
i ssues between the parties to be decided by the Court. Nothing
remai ned to be decided.” The court therefore concluded that
appel l ants | acked standing in No. 01-Cl-203 to seek a
restrai ning order concerning the use of the property deeded to
the Collinses in the earlier proceeding.

Appel lants then filed a notice of appeal which listed
No. 96-Cl-135 in its caption, even though the docunent’s body
recited that “[t] he order appeal ed” was the order which was
entered on March 11, 2002, i.e., the order entered in No.
01-Cl-203. Although the notice of appeal did not at any point
refer by nunber to No. 01-Cl-203, both No. 96-Cl-135 and No.
01-Cl-203 are listed on the cover of appellants’ brief on
appeal .

The appeal now before us clearly nust fail for severa
reasons. Contrary to appellants’ contention on appeal, there is
no basis for concluding that the trial court did not enter a

final judgnent in No. 96-Cl-135 in June 1998. The judgment



clearly addressed all of the natters set out in the Collinses’
notion requesting the court to approve the conm ssioner’s report
and to allocate costs. More specifically, the record clearly
shows that although appellants initially requested a sal e rather
than a partition of the land, they did not pursue that issue
after nentioning it in their initial responsive pleading.
Further, any question as to whether the order in No. 96-Cl-135
adj udi cated all of the clains was resolved by the order’s

i nclusion of proper CR 54.02 finality |anguage. |t necessarily
follows, therefore, that the trial court did not err in No.
01-Cl-203 by concluding that it previously had entered a fina
order in No. 96-Cl-135 adjudicating all issues between the
parties, and that appellants therefore had no standing to
conpl ai n about | ogging operations on the property awarded to the
Collinses in the earlier proceeding.

Moreover, in any event it is clear that this appeal is
not properly before us. Although both circuit court case
nunbers are listed on the cover of appellants’ brief on appeal,
only No. 96-CI-135 is listed in the notice of appeal. dearly,
the tinme expired long ago for appealing the orders entered in
No. 96-Cl-135. Further, although appellants wi sh to appeal the
order which was entered in No. 01-Cl-203, the scope of this
appeal sinply cannot be expanded through the inclusion of No.

01-Cl-203 on the cover of appellants’ brief on appeal. It
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follows, therefore, that this appeal nust be dism ssed as

untinely. It is so ordered.

ALL CONCUR
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