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BEFORE: BARBER, COVBS AND JOHNSON, JUDGES.
JOHNSON, JUDGE: Billy Brown has appealed fromthe orders of the
Letcher Crcuit Court which denied his notion for shock
probation and his notion to reconsider and notion to set for
argunment. Having concluded that the trial court did not abuse
its discretion in denying Brown’s notions, we affirm

On Novenber 13, 1998, a Letcher County grand jury

i ndi cted Brown for sodony in the second degree,* and unl awf ul

! Kentucky Revised Statutes (KRS) 510.080.



transaction with a minor in the second degree.? The indictment
al l eged that on Novenber 4, 1999, Brown provided a juvenile with
a controll ed substance and on Novenber 5, 1999, Brown engaged in
devi ate sexual intercourse with a juvenile |less than 14 years of
age. Follow ng several delays, including the appointnent of two
speci al judges, Brown filed on August 2, 2000, a notion to enter
a guilty plea to unlawful transaction with a mnor in the second
degree and the amended charge of sodomy in the third degree.?
Brown was on probation at the tinme of his arrest on the
underlying charges, and as a part of the plea agreenent, he
agreed to revocation of that probation.

On Cctober 6, 2000, the trial court entered a final
j udgnment and order of inprisonment, sentencing Brown to prison
terns of three and one-half years on each count, with the prison
terms to run concurrently. On Decenber 20, 2000, Brown filed a
notion for shock probation. The trial court sumrarily denied
Brown’s notion in an order entered on January 10, 2001. Brown
then filed a notion to reconsider the trial court’s denial of
his request for shock probation and a notion to set for

argunment. On January 17, 2001, the trial court denied Brown’s

2 KRS 530. 065.

¥ KRS 510. 090.



motions. This appeal followed.?

On appeal, Brown alleges that the trial court erred
when it summarily, w thout giving himthe opportunity to be
heard and wi t hout nmaking any findings, denied his notion for
shock probation. Brown recognizes that probation, including
shock probation, is a discretionary sentencing option for the
trial court, but he contends that the trial court abused its
di scretion by failing to allow himthe opportunity to put forth
his evidence as to his entitlenent to shock probation.

KRS 439. 265(2) relating to shock probation provides, in
pertinent part:

The defendant may, in the discretion of the

trial court, have the right to a hearing on

any notion he may file, or have filed for

him that would suspend further execution of

sentence. Any court order granting or

denying a notion to suspend further

executi on of sentence is not reviewable.

In Schroering v. MKinney,® the trial court granted

shock probation, and the wi dow of the victimobtained a wit of
mandanus fromthis Court directing the trial court to reconsider
the order for shock probation, to allow the Comonweal th to

request a hearing or file witten objections and to state inits

“In the notice of appeal Brown refers only to the order of January 17, 2001.
However, in an effort to afford Brown full review of the trial court’s
rulings, we will consider the notion to reconsider as a notion pursuant to
Kentucky Rules of Civil Procedure (CR) 59.05, whereby this appeal includes
the trial court’s order entered on January 10, 2001, which denied the notion
for shock probation.

5 Ky., 906 S.W2d 349 (1995).



order the extent of consideration given to the victiminpact
statenents.® In reversing this Court, the Supreme Court held
t hat pursuant to KRS 439.265(2) appellate review of the
procedural issues or the nerits of an order granting or denying
shock probation is not pernmissible.’

Furthernore, even if we were to review the denial of
Brown’s notions for an abuse of discretion, clearly the trial
court did not abuse its discretion.

“Abuse of discretion in relation to the

exercise of judicial power inplies arbitrary

action or capricious disposition under the

ci rcunst ances, at |east an unreasonabl e and

unfair decision.” . . . The exercise of

di scretion nust be legally sound.?®

Brown pled guilty to engaging in deviate sexual
intercourse with a 13-year-old girl consisting of her performng
oral sex on him and to providing her with marijuana. Cearly,
the trial court’s denial of Brown’ s notion for shock probation
wi t hout the benefit of an evidentiary hearing or findings cannot
be viewed as an abuse of discretion. Based on these facts, it

was certainly reasonable for the trial court to not desire to

hear any evi dence concerning Brown's basis for requesting shock

®1d. at 350.
7 1d. at 351.

8 Kuprion v. Fitzgerald, Ky., 888 S.W2d 679, 684 (1994) (quoting Kentucky
Nati onal Park Comm ssion v. Russell, 301 Ky. 187, 191 S.W2d 214 (1945)).




probation and there was no requirenment that it provide findings
denyi ng his notion.
For the foregoing reasons, the order of the Letcher

Crcuit Court is affirned.
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