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BEFORE: DYCHE, HUDDLESTQON, KNOPF, JUDGES.

DYCHE, JUDGE. At issue in this case is the constitutionality of
t he Kentucky Donestic Violence Act, Kentucky Revised Statutes
(KRS) 403.710, et. seq., both facially and as applied. This
court granted discretionary review of a Henderson Crcuit Court
menor andum opi nion that affirned a Donestic Violence Order of

t he Henderson District Court entered against Jeffrey S. Crow ey.

We vacate and remand for additional findings of fact.



On January 17, 2001, Angela Lilly filed a Donestic
Vi ol ence Petition/Mtion agai nst her ex-husband, Jeffrey S
Crowley. The District Court entered an Energency Protective
Order on January 17, 2001, which required that Crow ey remain at
| east 500 feet away fromLilly and nenbers of her famly and
househol d at all times and places. The order also granted
tenporary custody of the couple’s two children to Lilly.

A hearing on the petition was held on January 26,
2001, in Henderson District Court, after which the Court entered
a Donestic Violence Order (DVO against Ctowey. Crow ey was
ordered to: 1) remain at all tines and places at |east 500 feet
away fromULilly and nmenbers of Lilly's famly or househol d
except for visitation exchanges and tel ephone calls to the
children; 2) not commt further acts of donestic violence and
abuse; and 3) not dispose of or danage any property of the
parties. The DVO was ordered in effect until January 25, 2003.

On February 6, 2001, Crowey filed a “Motion to Vacate
and Set Aside Judgnent or in the Alternative to Make Additiona
Fi ndings of Fact.” The notion requested that the order be set
aside on two grounds: 1) the order violated the nandates of KRS
403.720, in that the evidence did not support a finding of
“physical injury, serious physical injury, sexual abuse,
assault, or the infliction of fear of immnent physical injury,

serious physical injury, sexual abuse, or assault.” KRS 403.720



(1); 2) the donestic violence statutes violated the Kentucky and
U.S. Constitutions, both as witten and as applied to Crow ey.
The notion requested, in the alternative, that the trial court
make additional findings of fact as to what facts gave rise to
1) acts of donestic violence, or 2) the fear of inmm nent
physical injury, including date, place, and |ocation of each
act; and 3) facts upon which the court relied to find that
domestic violence may occur in the future.

The notion was to be heard on February 16, 2001. On
that date, Crowey filed a “Menorandumin Support of the Mtion”
and filed a “Notice to Attorney General of Constitutiona

"1 The record shows that the hearing on the notion was

Chal | enge.
continued to March 2, 2001.2 The District Court denied the
nmotion on March 2, 2001. However, the court docket sheet shows
that this order was either lost or msfiled and on March 28,
2001, the court again denied the notion. The trial court did
not enter specific findings of fact as requested by Crow ey.
Crowl ey appealed to the Henderson Circuit Court. In

t he appeal he argued that there were “no facts supporting

donestic violence” and that the donestic viol ence statutes were

! The Certificate of Service noticing the Attorney General states that it was
served by mail. The Certificate of Service is dated February 5, 2001, with
what appears to be a hand-altered date of February 15, 2001. Entry of the
notion and notice in the record was February 16, 2001

2 Crowl ey contends that the continuance was to allow the Attorney General’s
office tine to intervene. However, there is nothing in the record to
support.



unconstitutional both facially and as applied. The Circuit
Court entered a Menorandum Qpinion affirmng on Cctober 3, 2001,
whi ch determ ned that the Act was not overbroad, that it was not
vague, and that it did not violate due process.

This Court granted Crow ey’s notion for discretionary
review on February 25, 2002. On August 7, 2002, Lilly filed a
Motion to Dismiss Appeal, arguing that: 1) Crowmey’s
constitutional challenge was untinely filed in that the
constitutional challenge was first raised in a post-judgnent
nmotion; and 2) the Attorney General was never given the proper
opportunity to respond to the challenge as a result of the
untimely challenge. On Septenber 26, 2000, this Court entered
an order passing the Mdtion to Dismss to a three-judge panel.
On the sane date, this Court entered an order denying a notion
for attorney fees and costs and granting a notion for additiona
tine to file briefs. The Governor’'s Ofice of Child Abuse and
t he Kentucky Donestic Violence Association were al so granted
| eave to file amcus briefs. On March 26, 2003, we entered an
order denying Lilly s notion to dism ss.

The first issue to be addressed on appeal is whether
Crowl ey conplied with the mandatory requirenents of Kentucky
Revi sed Statutes (KRS) 418.075(1), which states:

In any proceedi ng which involves the

validity of a statute, the Attorney Genera
of the state shall, before judgnment is
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entered, be served with a copy of the
petition, and shall be entitled to be heard,
and if the ordinance or franchise is alleged
to be unconstitutional, the Attorney Cenera
of the state shall also be served with a
copy of the petition and be entitled to be
hear d.

Lilly relies on the cases of Maney v. Mary Chiles

Hosp., Ky., 785 S.W2d 480 (1990), and Allard v. Kentucky Rea

Estate Commin, Ky. App., 824 S.W2d 884 (1992), in support of

her argunment that CrowWey failed to conply with the notice
requi rements of the statute. In Maney, the Kentucky Suprene
Court held that KRS 418.075 is mandatory and that strict
enforcenent of the statute is necessary to elimnate procedura
uncertainty. Mney, 785 S.W2d at 482. In Allard, this Court
appl i ed Maney and determ ned that a constitutional challenge was
untinely when it was raised for the first tine in a notion to
alter, anmend or vacate. Allard, 824 S.W2d at 886.

CrowW ey attenpts to distinguish Allard on its facts.

He enphasi zes the foll ow ng | anguage from Al |l ard: Appel l ant’ s
initiating docunment before the circuit court (designated ‘ Appea
Pursuant to KRS 324.210°) nakes no reference to the
constitutionality of the statutes.” Id. at 887. Crow ey argues
that the first docunent he filed was the notion to vacate and
set aside the judgnment and that when he filed the notion the

docunment was acconpanied by a witten notice to the Attorney

CGeneral. Crow ey argues that the rationale behind this court’s
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opinion that Allard s constitutional challenge was untinely was
that Allard had a lengthy trial and the case had been before the
circuit court for nonths before the issue was raised. However,
this interpretation fails to consider the |anguage that follows
the Allard cite Crow ey offers to support his argunent. This
Court stated, “The proceedi ngs before the comm ssion, copies of
which were filed with the trial court, reflect no issue being
rai sed regarding the constitutionality of the statutes.” Id.
Clearly, the length of tine the case was before the circuit

court was not the determ ning factor.

Crowl ey al so argues that, because he only knew of the
charges agai nst himfor nineteen days before he raised the
chal l enge, Allard should not apply. The record establishes that
the first time Crow ey considered raising the issue of
constitutionality was in a letter witten to the Commonweal th
Attorney on February 2, 2001, after the DVO was entered. As
excuse for this procedural failure, Crow ey states that he
expected the charge to be dism ssed at the hearing and that the
notion to vacate was the first docunent he filed. While it is
true that Crowey’s notion to vacate was the first docunment he
filed, we do not see howthis relieved himfromthe procedura
mandat es of the notice requirenment. The reason for the rule
requiring notice to the Attorney General prior to judgnent is to

prevent procedural uncertainty. Crowley’'s failure to follow the
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procedural nmandate is fatal to his attack on the faci al
constitutionality of the statute. However, this does not
precl ude our review of whether the statute was

unconstitutionally applied to Ctow ey. See Sherfey v. Sherfey,

Ky. App., 74 S.W3d 777, 782 (2002).

CrowW ey’'s “as applied” argunents are that his due
process rights were violated by: 1) the summary procedures
wi thout trial by jury and proof beyond a reasonabl e doubt; 2)
the trial court considering evidence outside the scope of the
conplaint; 3) the trial court’s failure to nake specific
findings of fact that donestic violence occurred -- including
the date, place, and |location of the acts that gave rise to a
finding of donmestic violence -- and that donestic viol ence was
likely to occur again in the future.

Crow ey’s argunent regarding a trial by jury and the
standard of proof, while styled “unconstitutional as applied,”
in fact goes to the facial constitutionality of the statute.
The statute specifically allows for the court, without a jury,
to make its findings froma preponderance of the evidence. KRS
403.750(1). As previously stated, Ctow ey is precluded from
maki ng this argunent for failure to tinely notice the Attorney
General .

Crowl ey’ s argunent regarding the trial court

consi dering evidence outside of the conplaint is unpreserved.
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Qur review of the record establishes that Crowl ey made no
objection to this evidence at the hearing. KRE 103(1).

Crow ey’s final argunent is that his due process
rights were violated when the trial court failed to nmake
specific findings of fact. The process for obtaining a donestic
viol ence protective order is outlined in KRS 403. 700 et. seq.
KRS 403. 750(1) allows the trial court to enter a Donestic
Vi ol ence Order following a hearing, “if it finds froma
preponderance of the evidence that an act or acts of donestic
vi ol ence and abuse have occurred and may again occur[.]”

KRS 403. 720(1) defines donestic violence and abuse as
foll ows:

“Donestic violence and abuse" neans physi cal

injury, serious physical injury, sexua

abuse, assault, or the infliction of fear of

i mm nent physical injury, serious physica

injury, sexual abuse, or assault between

famly nmenbers or nenbers of an unmarri ed

coupl e.

“I'mm nent physical injury,” as it applies to the
donestic violence statutes is defined as foll ows:

"I mm nent" means inpendi ng danger, and, in

t he context of donestic violence and abuse

as defined by KRS 403. 720, belief that

danger is inmm nent can be inferred froma
past pattern of repeated serious abuse.

KRS 503. 010(3).



We have thoroughly reviewed the Donestic Viol ence
Order and the transcript of the hearing held on January 26,
2001, in the Henderson District Court and nust vacate and renmand
for further findings of fact.® Based on the record before us,
the trial court failed to nmake findings of fact sufficient to
al l ow for nmeani ngful appellate review

In her petition, Lilly stated that on January 16,
2001,

he [Crowl ey] is threatening violence

agai nst ny spouse and nme (to beat us up).

Hs wife is al so making threats agai nst ne.

Bot h are using abusive obscene | anguage. On

numer ous occassions [sic] he has used this

| anguage and screaned and yelled at ne in

front of the children. *“He has threatened

“to whip your ass until you wouldn’t know

which end is up.” (to Cooper) His wife has

said “Your ass is going to burn.” (to ne),

et c.

At the hearing, the trial court questioned Lilly about
what threat Crowl ey had nmade specifically to her. Lilly
proceeded to testify as to previous encounters with Crowl ey as
opposed to the phone call upon which the petition was based.

She testified about previous encounters where Crow ey had yelled
at her and pointed his finger at her. Lilly also testified that

Crowl ey had pushed her once, seven years earlier while they were

getting divorced. She also testified that on a previous

3 Wiile the record establishes that the DVO was to expire on January 25, 2003,
which could render this issue noot, KRS 403.750(2) provides that an order may
be reissued upon expiration and the nunber of tines it nay be reissued is
unlimted.



occasion he had pulled his car in behind her at the daycare

center where they exchanged the children for visitation. She

testified that when Crow ey was inforned that his son had

forgotten his coat Crow ey was thrown “into a fit of rage” and

in response she “just wal ked off in the Busy Bee.”

When questioned by counsel for Crowey, Lilly

testified that she had never had to call the police for

protection fromCrowey. Lilly also testified as foll ows:

“When he started the yelling, the scream ng,
the calling ne nanes, and the cussing, |
refused to talk, and I would have — warned
hi m numerous tinmes that when he begins to
talk to ne that way, | will hang up, because

| am not

— | just cannot keep living |ike

this, and if we — you know, the
conversations aren’t about what's best for

t he boys, they’'re about how horrible I am
and he nakes many nentions of that, and it’s
over and over, it’'s scream ng and yelling.
It’s not a civil conversation of how to work
things out, it’s a conversation of, “You're
going to pay,” you know, and, “your life's
going to fall down around you when you | east

expect

it.”

Lilly testified that nost of conversations to which she was

referring took place over the phone.

After Lilly testified, counsel for Crowl ey noved to

dismss the petition.* The trial court overruled the notion as

foll ows:

4 The transcript of the hearing indicates that the tape was inaudible when
counsel stated the basis for the nmotion to disnmss. However, based on the

ruling of the court,
petition.

we believe the basis was | ack of evidence to support the
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Pointing fingers, elevating voices, “Going
to get you; going to nmake you pay,” keeping
a person from | eavi ng when they choose to
are all situations which sonebody, |

bel i eve, could objectively and reasonably be
pl aced in em nent [sic] fear of m sthought.
Those are acts of donestic violence.

After denying the Motion to Dismss the trial court
requested the parties conme to bench. The foll ow ng exchange
t hen took pl ace:

THE COURT: | want to bring you all up here.
I’ mnot — nunber one, | don’t want you to

| eave today feeling like |’ve lectured at
you. But inevitably that’s probably what

I’ mgoing to do anyway.

The — the very least | can say, | know
not hi ng about your particular situation.

I’ ve not been there the | ast seven years.
have no i dea what transpires between you.
can tell you based on what |’'ve heard and
the interaction and the evidence that |’ve
seen that you, all four of you, and I bring
the two — other two of you up because you
play an inportant dynamc in the
relationship, that this is a highly

unheal thy situation, and if not for the two
— not for the four of you, these two kids,
because the statistics show that kids who
see people yelling, and screanm ng, and doi ng
irrational type things, and I’ m not
suggesting that all of this necessarily
happened, but that the kids are going to
learn fromthis, and they re nuch nore
likely to perpetuate this kind of behavior.

MR MCCOLLOWP:  Your Honor, if | could
interject, these dynam cs have been terrible
and |'ve talked to them They were going to
counseling [sic], and M. Crow ey has
ordered the children to call his current

5 County Attorney.
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wi fe nom and that was causing the children
concern, and the counselor called M.
Ctowey to try to talk to himabout how the
probl ems could affect the children —

THE COURT: |"mnot -
MR MCCOLLOM The nother then told —
MS. ZACHARY®: Did you talk to the counsel or?

THE COURT: Hold on; hold on. |’mnot going
— I"mnot going to point fingers today, and
|’ mnot going to blanme anybody. |’ mjust
aski ng you please to start to heal. And
today’s not the day to do it. You ve cone
in, [sic] you ve had an enotional hearing.
You know, you' re not going to heal today.

But you can’'t afford for these kids to
continue to see this kind of conduct, if it
occurred, if it happened, okay? Please try
— | nmean, I'’mnot worried about the four of
you. | nmean, | just don’t want these kids
to show up down here in front of me in ten
years because they' re not getting along wth
their sixteen-year old girlfriend in high
school and they take a swi pe at her. GCkay?

(Enphases ours.)

The trial court then discussed pending crimna
charges with M. MCollom These crimnal charges rel ated
specifically to the phone call made by Crow ey to Lilly' s hone
on January 16, 2001, which was the basis of the conplaint and
request for a DVO. The County Attorney nmade the foll ow ng
st at ement :

W’ ve tal ked and the crim nal cases have

been filed, and | think fromthe evidence
that 1’ve heard, probably the crimna

6 Counsel for Crow ey.
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terroristic threatening is probably — wasn’t

just, “I’mgoing to do sonething if you
don't” — make threats. 1It’s not, “l’m going
to come over and do it.” So probably that’s

not a good charge.

Based on the record we cannot tell, for purposes of
appel l ate review, whether the trial court found that the act
all eged in the conplaint was an act of donestic violence,
whether it put Lilly in fear of immnent physical injury, and
whether it was |likely to occur again in the future — al
findings required by the statutes. Therefore, we nust vacate
the order of the Henderson District Court and remand for

additional findings of fact consistent with this opinion.
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