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BEFORE: EMBERTON, CHI EF JUDGE; BARBER AND COVBS, JUDGES.
BARBER, JUDGE: The Appellant, Phillip Wesley Mann, an

i nconpetent, by his Guardian, Charlotte Hoots, seeks review of
orders of the Jefferson Crcuit Court granting sunmary judgnment
in favor of the Appellees, Norton Hospitals, Inc., d/b/a Kosair

Children’s Hospital (“Kosair Children's”), Gegory B. Nazar,



M D. and Neurosurgical Institute of Kentucky (“Dr. Nazar”), and
Vi ckie Lee Montgonery, MD. (“Dr. Montgonery”), and denyi ng
Appel lant’ s notion to vacate.

The relevant facts in this medical negligence case are
well summarized in the parties’ briefs and in the OQpinion and
O der of the trial court. W refer to the record as necessary
to resolve the issues before us, nanely:

. PLAINTI FF HAVI NG ESTABLI SHED TO A REASONABLE

VEDI CAL CERTAI NTY THAT DEFENDANTS FAI LURE TO PERFORM
AN ANG OGRAM OR TO TI MELY TRANSFER HI M TO A FACI LI TY
CAPABLE OF PERFORM NG THAT VI TAL DI AGNOSTI C PROCEDURE
WAS A DEVI ATI ON FROM ACCEPTED STANDARDS OF MEDI CAL
PRACTI CE, THAT THE DEVI ATI ON | NCREASED THE RI SK OF
HARM FROM A PREEXI STI NG CONDI TI ON, AND THAT THE

| NCREASED RI SK WAS A SUBSTANTI AL FACTOR I N CAUSI NG THE
HARM THAT HE ULTI MATELY SUSTAI NED, THERE EXI ST CGENUI NE
| SSUES OF MATERI AL FACT THAT PRECLUDE SUMVARY
JUDGVENT.

and

1. THE COURT ERRED IN ITS FI NDI NGS OF FACT AND
CONCLUSI ONS OF LAW REGARDI NG OSTENSI BLE AGENCY
PURSUANT TO THE DOCTRI NE OF APPARENT AUTHORI TY
ESTABLI SHED BY THE COURTS OF KENTUCKY, KOSAI R SHOULD
BE HELD LI ABLE TO PLAI NTI FF FOR | NDJURI ES THAT HE
SUSTAI NED BECAUSE OF THE MALPRACTI CE OF DEFENDANT
PHYSI Cl ANS.

()

The trial court granted sumrmary judgnent in favor of
Dr. Nazar and Dr. Mbntgonery, because:

Dr. Stellar [Appellant’s expert] cannot supply

the nedi cal causation testinony required by

Kentucky law. Even if his testinony criticizing
the delay in obtaining an angi ogram or
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transferring Phillip is deemed sufficient to
establish a breach of the applicable standard of
care (a matter on which this Court has grave
doubts), there is no question that his testinony
I's devoid of any credible opinion regarding a
treatnent which woul d have given Phillip Mann a
reasonabl e probability of a better outcone. In
short, Dr. Stellar criticized what he perceived
as delay in obtaining the angi ogram and

enphasi zed repeatedly the necessity of
transferring the patient to a nedical facility
where this extrenely rare condition could be
treated, but he gave no viable testinony
regardi ng where that facility was | ocated or what
woul d have awaited Phillip Mann at that facility.
Asked repeatedly by different defense attorneys
to identify the course of treatnent that woul d
have been offered, he repeatedly refused to do
so. Opining that a proper diagnostic procedure
shoul d have been done sooner to enable a pronpter
transfer to a different facility where an unknown
surgical intervention nmay or have not been
attenpted is patently deficient expert testinony.

The trial court noted that Dr. Chyatte, the
neur osurgeon who treated Phillip at Northwestern, provided
testinmony that “underscored the fatal flawin Plaintiff’s |oss
of chance theory.” Dr. Chyatte explained that the treatnent he
performed after rupture of Phillip s aneurysm (coil enbolism
woul d not have been perforned before the rupture, because it
carried a significant risk of death. According to Dr. Chyatte,
gi ant basilar fusiformaneurysns are considered untreatable by a
| ar ge nunber of experts, because the avail able treatnents have
very high norbidity and nortality rates, and | esser treatnents
may not cure the problem The trial court noted Dr. Chyatte's

testinmony regarding his own experience treating this rare type
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of aneurysm and that he thought it “fair to say that no one has
the answer on how to treat these lesions [giant basilar fusiform
aneurysns]”.

The trial court further explained the basis for
granting Appellees’ notions for sunmary judgnent:

Dr. Stellar had no opinion as to a specific
surgical treatnent which Phillip Mann coul d have
had but was denied as a result of Dr. Nazar’'s
alleged failure to pronptly perform an angi ogram
and/or transfer the patient. Coupled with Dr.
Stellar’s inability to offer such testinony is
Dr. Chyatte’'s considerable real |ife experience
with this extrenely rare form of aneurysm
Sinply put, Dr. Stellar fails to offer the

nmedi cal proof necessary to establish Plaintiff’s
claimand Dr. Chyatte’'s experience clearly

il lustrates why such testinony woul d not be
forthcomng fromDr. Stellar or any other
neurosurgeon. In 1993 and even today nedi cal
science sinply does not have “the answer” to a
gi ant basilar fusiformaneurysm

W review sunmary judgnents de novo.! In essence,
Appel I ant asserts that the physicians shoul d be estopped from
relying upon any failure of proof as a defense, where their
negligent delay in getting an angi ogram precl uded Appel |l ant from
obt ai ni ng proof of proximate cause. Appellant states that
“because the angi ogram had not been perforned before the
aneurysmruptured and altered the architecture of Phillip's
brain, Dr. Stellar could not opine to which [sic], if any, of

the treatnents that were avail able for such conditions in 1993,

! Deaton v. Connecticut General Life Insurance, Ky. App., 17
S. W3d 896 (2000).



coul d have been enpl oyed, and with what success.” The
logic of this argunent is illusory.

Appel | ant does not dispute the diagnosis of a giant
fusiformaneurysmof the basilar artery. > Dr. Stellar’s
inability to give an opinion about appropriate treatnent options
for that condition was not “caused” by any failure to tinely
obtain an angi ogram Expert nedical testinony established that
in 1993, there was no surgery, intravascular intervention, or
medi cal intervention that woul d have prevented the aneurysm from
rupturing and that would have provided Phillip with a reasonabl e
clinical outcome.® Dr. Stellar conceded as mnuch:

Q If you block off the blood supply to the

proliferating arteries but naintained the bl ood

supply up through the neck through the basilar

artery intothe Crcle of WIllis would the | oss

of those proliferating arteries still cause a

norbid or perhaps nortality affect [sic] on a

heal t hy patient.

A. They woul d.

2 Kosair Children's expert, Rafael Tamargo, M D., expl ai ned that
a fusiformaneurysmis a dilation and weakness involving the
entire circunference of the artery itself, as contrasted to a
saccul ar aneurysmwhich is a bubble arising fromthe parent
vessel. The type of aneurysm determ nes the treatnent options
whi ch may be available. The basilar artery supplies the brain
stem the cerebellum and the back portion of the cerebrum as
well as the deep thalam c structures. The brain stemis
probably the nost inportant part of the brain in ternms of
survival and provides direction for all basic functions, such as
bl ood pressure control, heart rate, and respiration. Transcript,
Dr. Tanmargo (video) deposition, 1/11/2002, pp. 25-26, 28-29.

3 According to Dr. Tamargo.



Q If you were to block off the blood supply of
the entire basilar artery |I assunme it would have
the sane affect [sic]?

A. Yes, Or even nore.

Q Do you know what procedure was done at
Nort hwestern Hospital on this patient?

A. No. | didn't get to read that in the

operative report. | think you renmenber when |
| ooked for it.

Q Are you aware of a procedure that was being
done and I will represent to you that it was
experinmental but it was being done in 1993 called
pl ati num coi |l enbolization?

A.  Yes, there were coils of various Kkinds.

Q Those are actually placed within an artery;
is that correct?

A Yes.

Q If I were to represent to you that Philip had
28 of these platinumcoils placed within his
basilar artery at Northwestern, first would you
have any information to contradict that?

A. No, | wouldn't have such information.

Q Second question, would this be the sort of
procedure that woul d be performed upon a healthy
patient?

A. A healthy patient?

Q Let ne strike that?

A. Do you nean an otherw se heal thy patient?

Q Wuuld this be the sort of procedure that
could be perfornmed on Phillip Mann in his

preruptured condition?

A. It could well Dbe.



Q Wuuld you still expect a norbid result from
the bl ocking of Phillip Mann’s proliferating
arteries?

A, You wouldn’t do the coil operation to bl ock
off those arteries. You would be doing it to
bl ock of f the aneurysm

Q Okay. If the aneurysmitself involved the
entire basilar artery would that not have the
sanme affect [sic] of blocking off the blood flow
through the proliferating arteries?

A It mght well.

Q Are you aware of any other procedure other
t han enbolization that nmay have been avail abl e
for Phillip Mann in 19937

A.  No. Assumng that he had a fusiform aneurysm
no, I don’t think there was anything el se.

Q This was not a clippable aneurysm was it?
A. No, as far as | know it wasn't.

Q Simlarly, | believe there was a procedure
i nvol ving a detachabl e balloon that was filled
with silicone.

A. Yes.

MR. RHATI CAN: That was not a questi on.
That was your statenent.

Q Was there a procedure in which there was a
det achabl e ball oon that could be filled with
silicone for the blocking of certain arteries?

A. Yes, | amnot sure if that would be
appropriate here though.

Q Wiy would that not be appropriate here?

A. | amnot sure. Because you wouldn’t want to
bl ock off the artery conpletely. You would want
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to block off only what you could really call the

aneurysmand it mght not be possible. If it’s

in continuity you m ght not have no choice [sic].

Q | assune in all of your testinony today you

are | eaving open the possibility that this

aneurysm nmay have been inoperabl e?

A Yes.*

Kentucky law requires that the plaintiff in a
mal practice suit present evidence “reflecting nedical reasonable
probability of proxinmate cause for the clai med adverse result as
related to the charge of negligence.”> W agree with the trial
court that “Dr. Stellar cannot supply the nedical causation
testinmony required by Kentucky law. . . .[because] his testinony
is devoid of any credi ble opinion regarding a treatnent which
woul d have given Phillip Mann a reasonabl e probability of a
better outcone.”

Accordingly, we affirmthe Opinion and Order granting
sunmary judgnment in favor of the physicians.

(1)

The trial court also granted summary judgnent in favor
of Kosair Children’s, having determ ned that the disclainmer in
t he “Conditions of Adm ssion and Authorization for Treatnent”

Form signed by Appellant, was sufficient to alert the public

that the physicians were not hospital enployees. W agree with

* Transcript Dr. Stellar deposition, 9/26/2001, pp. 189-92.
®> Wal den v. Jones, Ky. 439 S.W2d 571, 576 (1969).
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Kosair Children’s that summary judgnent in favor of Dr. Nazar
and Dr. Montgonery operates in favor of the Hospital, as a
matter of |aw

W affirmthe Opinion and Order of the Jefferson
Crcuit Court entered January 16, 2002, granting notions for
summary judgnent in favor of the Appellees, Norton Hospital,
Inc., d/b/a Kosair Children’s Hospital, Gegory B. Nazar, MD.
Neurosurgical Institute of Kentucky, P.S. C. and Vicki Lee
Mont gonery, M D. and dism ssing the conplaint against themwth
prejudi ce; and the Order denying the notion to vacate entered

February 5, 2002.
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