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BEFORE: BAKER, GUI DUG.I, AND KNOPF, JUDGES.
KNOPF, JUDGE: Eric Anthony Davis appeals froma judgnent of the
McCracken Circuit Court wherein he was convicted, followng a
jury trial, of second-degree assault under extrene enptiona
di sturbance. Davis argues that the trial court erred in not
granting his directed verdict notion. After thoroughly
reviewing the record and the applicable law, we affirm

The testinony at trial concerned the events of July 4,

2001, and July 5, 2001, as well as the interactions of Davis,



John Backus and Pam Dei hl. Davis and Dei hl are former spouses;
their marriage ended in divorce in 2000. During the spring of
2001, Davis net Backus at a local housing project. Thereafter,
Davi s introduced Dei hl to Backus. After this introduction,
Backus and Dei hl | ater began a sexual relationship.

During the norning of July 4, 2001, Backus net Davis
at Deihl’s apartnent. Backus and Davis went to the waterfront
and consunmed six to seven beers each. Around 3:30 p.m, Backus
returned to Deihl’s apartnent so that he could take Deihl to the
fireworks display scheduled for that evening. Davis did not
return to Deihl’s apartnent, opting to visit Bob’s, a |local bar,
to continue drinking. Davis then watched the fireworks froma
friend' s house. After the fireworks, Davis returned to Bob’'s
and consuned nore al cohol .

At the conpletion of the firewrks display, Deihl and
Backus engaged in an argument over each other’s consunption of
al cohol. According to Deihl’s testinony, she and Backus were
both extrenmely intoxicated. Deihl left Backus in the parking
ot of the Silver Bullet bar and told Backus that she wanted him
to stay away fromher. Backus testified that he thought Deihl
had been drinking too nuch, left her, and returned to her
apartnent. Backus fell asleep |eaning on the back door of
Dei hl’s apartnent during the early norning hours of July 5,

2001.



After leaving the Silver Bullet, Deihl proceeded to
Bob’s where she ran into Davis. Deihl invited Davis to stay at
her apartnent for the night since it was after curfew at the
m ssion where Davis resided. Upon arriving at the apartnent,
Davi s and Dei hl di scovered Backus asl eep agai nst the back door.

At trial, Backus testified that he awoke bei ng beaten
and ki cked by Davis. Backus then heard Deihl yell at Davis and
threaten to shoot Davis if he did not get off of Backus. At
this point, Davis went after Deihl to retrieve the gun. Backus,
meanwhi |l e, rolled down several steps and stunbl ed approxi mately
six blocks to the Executive Inn hotel, where sonmeone called an
anbul ance. Backus deni ed ever touching or provoking Davis in
any manner. Concerning his injuries, Backus testified that he
was hospitalized for four days followng this attack. Backus
noted that his jaw was broken in several places, his cheekbone
was fractured and he | ost several teeth. Backus’s jaw had to be
w red shut for eight weeks. Further, permanent steel plates
were installed to correct the broken jawbones and cheekbones.
Backus al so sustained an injury to his eye socket and was unabl e
to work for nine weeks.

Dei hl provided nore information concerning Davis’s
attack. Deihl testified that Davis asked Backus why he was
asl eep agai nst the back door to Deihl’s apartnent. Backus

answered, “I live here.” At this point, Deihl realized that

-3-



there would be trouble. She saw Davis’s fist up around Backus’s
j aw and acknow edged that she retrieved a gun from her apartnent
in an attenpt to get Davis to stop hitting Backus. Finally,
Dei hl stated that Davis was jealous of her relationship with
Backus.

Dr. John Russer testified that he treated Backus for
the injuries sustained during this incident. Dr. Russer noted
that the steel plates installed in Backus’s jaws woul d never be
renoved unl ess sone type of conplication devel oped. Dr. Russer
al so stated that, during his |last consultation with Backus on
Sept enber 21, 2001, Backus experienced nunbness and nerve danmage
around the areas of the broken bones. Mreover, Dr. Russer
not ed that Backus experienced significant pain with these
injuries. According to Dr. Russer, these injuries were
consistent with blows froma fist or feet. Finally, Dr. Russer
testified that Backus was on a liquid diet for three weeks while
his jaw was wired shut. Backus was al so placed on a soft diet
for six weeks thereafter.

At the close of the Comonweal th’s proof, Davis noved
for a directed verdict arguing that the Cormonwealth failed to
prove serious physical injury as required by statute. The tria
court denied Davis's notion. At this point, Davis testified in
his own defense. During his testinony, Davis acknow edged

observi ng Backus asleep by Deihl’s apartnment. Davis stated that
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he | eaned over to Backus in an attenpt to get Backus up.

However, when he touched Buckus, Davis testified, Backus grabbed
his hair. Davis asserted that he has a failed fusion of his
neck and clainmed that, with Backus pulling his hair and having
the potential to suddenly nove his neck, he feared paral ysis or
death. At this point, Davis struck Backus in the head with his
knee at least two tines in order to get Backus to rel ease him

After considering all of the evidence produced at
trial, the jury convicted Davis of second-degree assault under
extrenme enotional disturbance and recommended a sentence of five
(5) years in prison. The court accepted this recommendati on and
sentenced Davis accordingly. This appeal foll owed.

Davis maintains that the Commonwealth failed to prove
that he caused “serious physical injury” to Backus as required
by KRS 508.020. We disagree.

“Serious physical injury” is defined in KRS
500. 080(15) as foll ows:

[Pl hysical injury which creates a

substantial risk of death, or which causes

serious and prol onged disfigurenent,

prol onged i npai rnment of health, or prol onged

| oss or inpairnment of the function of any

bodi |y organ.

A directed verdict is warranted only where the

Commonweal th’s evidence fails to establish guilt. Butler v.

Commonweal th, Ky., 516 S.W2d 326 (1974). On appellate review,




the test of a directed verdict is, if under the evidence as a
whol e, it would be clearly unreasonable for a jury to find
guilt, only then is the defendant entitled to a directed verdict

of acquittal. Commonwealth v. Benham Ky., 816 S.W2d 186

(1991); Trowel v. Commonweal th, Ky., 550 S.wW2d 530 (1977). A

defendant is not entitled to a directed verdict of acquittal on
insufficient evidence if it would not be unreasonable for a jury

to find himguilty. Yarnell v. Conmonweal th, Ky., 833 S.W2d

834 (1992); Comonwealth v. Sawhill, Ky., 660 S.W2d 3 (1983).

There was sufficient evidence that Backus sustai ned
serious physical injuries as required by Kentucky |aw.
Specifically, Backus testified that, as a result of Davis’'s
strikes to his head, he sustained two fractures to the mandi bl e,
one on the left and the other on the right, as well as a
multiple fracture to the cheekbone. Backus and Dr. Russer both
testified that one mandi ble fracture was treated by installing
nmetal plates on the fractures and wring the jaw shut. The
ot her mandi bl e fracture and the cheekbone fracture were not
operated on, but these injuries did require the jawto be wred
shut. As a result of his jaw being wired shut, Backus was
forced to go on a liquid and a soft diet for approxi mtely eight
weeks. Moreover, Dr. Russer noted that Backus experienced
nunbness and nerve damage nore than three nonths foll ow ng

Davis's assault. W believe that, through this testinony, the



Commonweal th submitted proof that Davis caused prol onged

i npai rment of Backus’s health, caused prol onged inpairnent of
Backus’'s jaw and cheek bones and, with the instillation of a
per manent netal plate, caused serious and prol onged

di sfigurenent of Backus's jaw. Accordingly, the question of
whet her Backus sustai ned prol onged inpairnment of his health, as
required by the definition of “serious physical injury,” was a
proper question for the jury to determ ne. Rowe v.

Commonweal th, Ky. App., 50 S.W3d 216, 221 (2001).

Davi s asserts that the nedical evidence submtted to
the jury failed to prove that any serious disfigurenment or
prol onged i npairnment occurred. Additionally, Davis submts that
this Court has previously held that nedical testinony is the
preferred nmethod of proving “serious physical injury.” Johnson

v. Commonweal th, Ky. App., 926 S.W2d 463, 465 (1996). But

al t hough nedi cal testinony is the preferred nmethod of proving
serious physical injury, medical proof is not an absol ute
requisite to prove serious physical injury. Key v.

Commonweal th, Ky. App., 840 S.W2d 827, 829 (1992). Avictimis

conpetent to testify about his own injuries. Ew ng v.

Comonweal th, Ky., 390 S.W2d 651, 653 (1965). Thus, the jury

may consider lay testinony by the victimconcerning physica
injuries. Johnson, 926 S.W2d at 465. Here, the jury

considered all of the evidence, both nmedical and | ay testinony,



t hat was brought before it. The jury obviously gave the
testinony from Backus and Dr. Russer decisive weight, as it was

entitled to do. See Matherly v. Commonweal th, Ky., 436 S.W2d

793 (1968). Since the entire record reveals that it was not
clearly unreasonable for the jury to find Davis guilty under
t hese facts, we find no error in the trial court’s denial of
Davis's nmotion for a directed verdict.

Finally, we are also aware that whether the victims
injury is a “serious physical injury” is often a matter of the

application of a jury’'s comon sense. Comonweal th v. Hocker,

Ky., 865 S.W2d 323 (1993). Here, we believe that Backus’s
testinmony, as well as Dr. Russer’s testinony concerning the
medi cal consequences of these injuries, provided sufficient
evi dence to induce a reasonable juror to believe beyond a
reasonabl e doubt that Backus’s injuries constituted “serious
physical injury” in the statutory sense. Benham 816 S.W2d at
187.

For the aforenentioned reasons, the judgnent of the
McCracken Circuit Court is affirned.

ALL CONCUR
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